
STATE OF NEI,d YORK

STATE TAX COMMISSION

In the Matter of the Pel iLion
o f

l1r.  & Mrs. Joseph B. JarentowiLz

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Year
1 9 7 4 .

That deponent further says
herein and that the address set
of the peLit ioner.

ATFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 18th day of June, 1982, he served the within not ice of Decision by
cert i , f ied mai l  upon Mr. & Mrs. Joseph B. Jarentowitz,  the pet i t ioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr .  &  Mrs .  Joseph B.  Jaren towi tz
525'247 Riverleigh Ave.
R iverhead,  NY 11901

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known a

Sworn to before me this
18th day of  June,  7982.

the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18, 1982

Mr. & I{rs.  Joseph B. JarentowiLz
525-247 Riverleigh Ave.
R iverhead,  NY 11901

Mr .  &  Urs .  Jaren towi tz :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive IeveI.
Pursuant to sect ion(s) 1139 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Albany, New York 12227
Phone lf  (518) 457-2070

Very truly yours,

STATE TAX COI"IMISSION

Petit ioner' s Representative

Taxing Bureau's Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

I"R. & I"TRS. JOSEPH B. JARENTOWITZ

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period 1974.

DECISION

Peti t ioners, Mr. and Mrs. Joseph B. Jarentowitz,  2A7-525 River leigh

Avenue, Riverhead, New York 11901, f i led a pet i t ion for revision of a deterni-

nat ion or for refund of sales and use taxes under Art ic les 28 and 29 of the Tax

Law for the period L974 (Fi le No. 14446).

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  June 2 ,  1981,  a t  10145 A.M.  Pet i t ioner  Joseph B.  Jaren towi tz  appeared

pro se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Kevin Cahi l l ,

Esq .  ,  o f  counse l ) .

ISSUE

WheLher pet i t ioners are ent i t . led to a refund of sales tax paid on the

purchase of a manufactured home.

FINDINGS OF FACT

1.  0n August  19,  7974,  pet i t ioners

24' manufactured home from Pashisha. Inc.

t ax  o f  $1 ,400 .25 .

the  purchase o f  a  56 'X

plus 7 percent sales

contracted for

f o r  $ 2 0 , 0 0 3 . 5 0

2.  On Apr i l  7 ,  1975,  pe t i t ioners  Mr .  and Mrs .  Joseph B.  Jaren towi tz  f i led

an Appl icat ion for Credit  or Refund of State and local Sales or Use Tax of

$1,400.25 on the grounds that the home was permanently insLal led on real
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property and was subject Lo real property tax.

that they were subject to double taxation.

Therefore, pet i t ioners reasoned

3. The Audit  Divis ion denied pet i t ioners'  c laim for refund on March 16,

7976. The basis for the denial  was that the home was purchased pr ior to being

placed on a permanent si te and therefore such home was tangible personal

property subject to the sales tax. I t  was the Audit  Divis ion's posit ion that

where the purchaser is a tenant,  such as in a mobi le home park, an intent to

permanently affix the home to realty will not be found and a sales tax nust be

col lected from the purchaser.

4. Pashisha, Inc. set up pet i t . ioners'  home on cement blocks and attached

it to the ground by hurricane anchors. It. then connected permanent util ities

such as  e lec t r i c i t y ,  water ,  fue l  supp l ies  and a  sept ic  tank .  Pet i t ioners 'home

was instal led on land owned by Macleodrs: an adult  community.  Pet i t ioners

Ieased the land yearly from Macleod's,  making monthly payments on such lease.

5. PeLit ioners were bi l led monthly by Macleod's for base rent and a tax

port ion. As operat ing costs and taxes bi l led to Macleodts increased, the

proport ionate share of rent bi l led to tenants increased. Pet i t ioners therefore

contend that their  home is subject to real property tax and should not be

sub jec t  to  sa les  tax .

6. Pet i t . ionerst home cannot be easi ly moved and would require dismantl ing

i f  s o  d o n e .

CONCTUSIONS OF LAI.I

A. That the manufactured home purchased by pet i t ioners

a capital improvement Lo real property or.rned by petiLioners.

a f f i xed  on  another 's  land  wh ich  was leased on  a  year ly  bas is .

of rental paid was a reimbursement to the land owner for real

did not const i tute

The horne was

The tax port ion

property taxes
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and not a direct payment thereof.  The fact that the home is classi f ied as real

property for real  estate tax purposes does not by i tsel f  determine the status

of such homes under the Sales Tax Law (Roberson v. State Tax Comnission, 65

A.D. 2d B9B). Moreover,  the home would be sold separately from the land.

B. That the purchase of the manufactured home by pet i t ioners const i tuted

the purchase of tangible personal property subject to tax under sect ion 1105(a)

of the Tax lavr.

C.  That  the  pe t i t ion  o f  Mr .  and Mrs .

the refund denial  issued March 1"6. 1976 is

DATED: Albany, New York

JUN r I 1982

Joseph B. Jarentowitz is denied and

sus ta ined,

COMMISSION


