
STATE OF NEW YORK

STATE TAX COMMISSION

In the MatLer of the Pet i t ion
o f

Jackson Heights Pharmacy, Inc

for Redet.erminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax law for
P e r i o d  9  /  7 / 7  4 - B / 3 7 / 7 7  .

AT'FIDAVIT OF MAIIING
Rev is ion
Use Tax

the

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of January, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Jackson Heights Pharmacy, rnc.,  the pet i t ioner in the
within proceeding, bY enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jackson Heights Pharmacy, fnc.
c/o Anthony l .  Pal ladino
34-48 76rh  Sr .
Jackson Heights, NY 7L372

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusiody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
3rd day of January, 1983

that the said
forth on said

is  the  pe t i t ioner
the last known address



STATE OT' NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jackson Heights Pharmacy, fnc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
P e r i o d  9  /  1 / 7  4 - B / 3 7 / 7 7  .

MFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of January, 1983, he served the within not ice of Dei is ion by
cert i f ied mai l  upon Gerald W. Cunningham the representat ive of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Gerald W. Cunningham
Cunningham & Lee
40 Go ld  St .
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui iody of
the united stat.es Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address seL forth on said rdrapper is the
last known address of the representat ive of the peLLt i f r .

Sworn t .o before me this
3rd day of January, 1983

't'y, ,('?70,,,r*d,



STATE OF  NEW YORK
STATE T ,AX COMMISSION

ALBANY,  NEW YORK 12227

January  3 ,  1983

Jackson Heights Pharmacy, Inc.
c/o Anthony L. Pal ladino
34-48 76rh  Sr .
Jackson Heights, NY 71372

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  SLate  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administraLive level.
Pursuant to sect ion(s) 113B of the Tax Law, any proceeding in court  to review
an adverse decision by the Stat.e Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone l /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Represenlat ive
Gerald W. Cunningharn
Cunningham & lee
40 Go ld  St .
New York, NY 10038
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion

o f

JACKSoN I{EIGHTS PHARMACY, INC.

for Revision of a Determinat ion or for Refund
Sales and Use Taxes under Art ic les 28 and 29
the Tax Law for the Period September 1, 7974
through August 31, 7977 .

o f :
o f

DECISION

Pet i t ioner ,  Jackson He igh t .s  Pharmacy,  Inc . ,  c /o  Anthony  L .  Pa l lad ino ,

34-48 76 th  St ree t ,  Jackson He igh ts ,  New York  11372,  f i led  a  pe t i t ion  fo r

revision of a determinat ion or for refund of sales and use taxes under Art ic les

28 and 29 of the Tax Law for the period September 1, 1974 through August 31,

7977 (Fi Ie No. 24846).

A  smal l  c la ims hear ing  was he ld  be fore  Judy  M.  C lark ,  Hear ing  0 f f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on February 1, 1982, at 2:45 P.M. Pet i t ioner appeared by Cunningham &

Lee (Gerard W. Cunningham, Esq. ,  of  counsel) .  The Audit  Divis ion appeared by

Pau l  B .  Coburn ,  Esq.  (Pat r i c ia  Brumbaugh,  Esq.  ,  o f  counse l ) .

ISSUES

I .  Whether the f ie ld audit  conducted by the Audit  Divis ion, whereby

purchases which were taxable when resold were marked up to their  sel l ing

pr ices ,  p roper ly  re f lec ted  the  resu l t ing  add i t iona l  sa les  tax  l iab i l i t y  asser ted

due.

I I .  Whether  pe t i t ioner 's  books  and records  were  su f f i c ien t  fo r  use  in

determining an exact amount of tax due without the need for the above audit

method.
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FINDINGS OF FACT

1.  0n  November  13 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Determina-

t ion and Demand for Payment of Sales and Use Taxes Due against Jackson Heights

Pharmacy, Inc. as a result  of  a f ie ld audit .  The Notice covered the period

September 1, 7974 through August 31, \977 and asserted addit ional sales tax due

o f  $ 4 , 4 4 9 . 7 6  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 2 , 5 6 9 . 2 7  f o r  a  t o t a l  d u e  o f  $ 7 , 0 1 8 . 9 7 .

2 .  0n  November  30 ,  7977,  pe t i t ioner ,  by  s ignature  o f  i t s  v ice-pres ident ,

Louis A. Pal ladino, executed a consent exlending the period of l imitat ion for

the issuance of an assessment for the period September 1, I974 Lhrough August 31,

1977 Lo  December  20 ,  1978.

3. Pet i t ioner operaLed a retai l  pharmacy at 82-02 Northern Boulevard in

Jackson Heights. Both taxable and nontaxable sales were made. Pet i t ioner

reported the actual amount of tax col lected on sales and use tax reLurns f i led

and determined i ts taxable sales by dividing the tax col lected by 8 percent,

the  appropr ia te  sa les  tax  ra te .

4 .  0n  aud i t ,  the  Aud i t  D iv is ion  per fo rmed a  de ta i led  ana lys is  o f  pe t i t ioner rs

purchases for the months of March and Apri l ,  1977 to determine the percentage

of purchases which were taxable when resold. The review was later expanded to

cover the twelve-month period, June 1, 7976 to May 31, 1977. The Audit  Divis ion

determined two percentages for taxable purchases due to a change in sect ion

t115(a) (3 )  o f  the  Tax  Law e f fec t i ve  September  1 ,  7976.  Th is  change expanded

the exemption to include medical equipment and suppl ies. The Audit  Divis ion

determined tha t  31 .86  percent  o f  pe t i t ioner 's  purchases ,  exc lud ing  c igare t te

purchases, were taxable when resold for per iods pr ior to September 1, 1976 and

29.82 percent were taxable when resold for per iods after September 1, 1976. The

Aud i t  D iv is ion  ad jus ted  the  to ta l  purchases  made by  pe t i t ioner  by  $10,500.00
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due to an increase in inventory during the audit  per iod. Also, c igarette

purchases were excluded. The taxable percentages determined were appl ied to

the purchases made before and after September 1, 7976; and i t  was thus

determined that pet i t . ioner made purchases of $75 1646.00 which were taxable

when resold during the ent ire audit  per iod. The Audit  Divis ion further made

an al lowance of 2 percent of taxable purchases determined for pi l ferage,

spo i lage and shr inkage,  reduc ing  purchases  taxab le  when reso ld  to  $74r133.00

for the ent ire audit  per iod.

The Audit  Divis ion then performed a markup analysis using the two most

current monLhs'  purchase invoices (November and December ,  L977) and current

se l l ing  pr ices  (January ,  1978) .  Based on  th is  ana lys is ,  the  Aud i t  D iv is ion

determined an overal l  markup for taxable i tems of 48.55 percent.  I t  reduced

the markup by 5 percent to 43.55 percent to al low for i tems marked down. The

markup on cigarettes was separately determined to be 4.82 percent.

The Audit  Divis ion then appl ied the markup of 43.55 percent to the

purchases deemed taxable when resold of $741133.00 and determined taxable sales

o f  $106,418.00 .  The markup on  c igare t les  o f  4 .82  percent  was  app l ied  to

c i g a r e t t e  p u r c h a s e s  o f  $ 6 , 9 0 8 . 0 0  t o  d e t e r m i n e  c i g a r e t t e  s a l e s  o f  $ 7  1 2 4 1 . 0 0 .

The Audit  Divis ion then deducted the cigarette tax (not subject to sales tax)

inc luded o f  $2 ,976.00  and de termined taxab le  c igare t te  sa les  o f  $4 ,265.00 .  The

Aud i t  D iv is ion  de t .e rmined to ta l  taxab le  sa les  fo r  the  aud i t  per iod  o f  $110,683.00 .

Pet i t ioner  repor ted  taxab le  sa les  o f  $55 ,A67.00  on  sa les  and use tax  re tu rns

f i led. The Audit  Divis ion thereby determined addit ional taxable sales of

$55,622.00  and the  add i t iona l  tax  due thereon o f  94 ,449.76 .
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5. By use of the above taxable percentage and markup analyses, the Audit

Divis ion determined that sales and use Lax returns f i led by the pet i t ioner were

insuff ic ient.  Pet i t ioner had cash register tapes avai lable for audit .  The

cash register tapes showed the Lotal  of  each sales transact ion including any

sa les  tax  charged.  The cash reg is te r  was  to ta led  da i l y  and the  to ta l  sa les

including tax and the total  tax col lecLed were posted t .o a cash receipts book.

These records, al though complete, were insuff ic ient in that the proper tax

col lect ions on individual i tems sold could not be ver i f ied.

6 .  Pet i t ioner 's  ma jor  supp l ie r  was  Rogers  Wholesa le rs ,  Inc .  Upon rev iew

of  the  aud i t  workpapers ,  pe t i t ioner  po in ted  ou t  tha t  a  to ta l  o f  $640.29  or  7

percent of purchases from Rogers was included in Lhe taxable purchase analysis

of one year which were actual ly purchases of promotional i tems and not subject

to the normal markups. Pet i t ioner was a member of Co-op Pharmacy Gui ld which

\,ras sponsored by Rogers. Members of the gui ld purchased goods at substant ial ly

reduced pr ices for promotional sales. The markup analysis performed by the

Audit  Divis ion made no provision for such sales. Pet i t ioner submitted samples

of  c i rcu la rs  used in  adver t i s ing .  The cos ts  and se l l ing  pr ices  o f  these

promotional i tems sold by Jackson Heights Pharmacy ref lected an average markup

o f  6 . 8 9  p e r c e n t .

7 .  Pet i t ioner  contended tha t  $3 ,085.33  in  purchases  f rom Rogers ,  inc luded

in the month of May, 7977 of.  the taxable purchase analysis,  was an addit ional

statement which should not have been included. Pet i t ioner was bi l led semi-monthlv

from Rogers. No evidence was submitted to show that this rdas a dupl icate

statement or that the results of the taxable purchase analysis might have been

distorted in anv wav.
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8. Pet i t ioner conducted i ts own analysis of the purchase invoices from

Rogers Wholesalers, Inc. which were used by the Audit  Divis ion to deternine the

taxable percentage of purchases on audit .  Pet i t ioner argued that i tems were

included as taxable in the Audit  Divis ion's analysis which were actual ly exempt

from tax. Pet i t ioner submit. ted i ts analysis to show those purchases which i t

fel t  should have been exempt. A review of the purchases in quest ion disclosed

that some of these were taxable upon resale pr ior to September 1, 1976 and were

included in the audit  results only for that per iod. I t  also showed i tems that

were taxable upon resale and properly included in the audit  results as such.

I t  did show Lhat some i tems were included as taxable on audit  which were

actual ly exempt, and some purchases considered taxable purchases were actual ly

packaging mater ials for drugs and should not have been marked up and considered

taxable sales. The exclusion of such i tems from the taxable purchase analysis

reduced the  over -a l l  taxab le  purchase ra t io  to  31 .72  percent  fo r  per iods  pr io r

to September 1, 7976 and 29.7 percent for per iods thereafter.

9.  Pet i t ioner argued that the markup determined on audit  was incorrect in

that a 10 percent discount was given on most over-the-counter sales. Pet i t ioner

offered no substant ial  evidence to show that.  such discounts were the normal

pol icy of the store and that the sel l ing pr ices used in the markup analysis,

other than the promotional i tems, were inaccurat.e.  Moreover,  pet i t ioner

reported an average overal l  markup of 47 percent on Federal  tax returns covering

the  same bas ic  per iod  as  the  aud i t  per iod .

10. Pet i t ioner submitted invoices for purchases which were returned to

suppl iers and not sold. These purchases, however,  r , rere not included in the

audit  f igures and therefore had no bearing on the audit  results.
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11. Pet i t ioner argued that al l  books and records were avai lable for audit

and should have been used without the ut i l izaLion of a test per iod. Further,

pet i t ioner argued that the assessment should be cancel led on the grounds that

the months used for the markup analysis r,rere not within the period under audit.

Pet i t ioner maintained that.  no sales tax was due in that al l  sales taxes col lected

were properly reported.

12 .  Pet i t ioner  ac ted  in  good fa i th  in  f i l i ng  i t s  sa les  and use tax  re tu rns

without any intent to evade any taxes due.

CONCTUSIONS OF tAW

A. That sect ion 1138(a) of the Tax Law provides that i f  a return, when

f i led, is incorrect or insuff ic ient,  the amount of tax due shal l  be determined

from such information as may be avai lable. I f  necessary, the tax may be

est imated on the basis of external indices such as stock on hand and/or purchases.

B. That al though there is statutory authori ty for use of a test per iod to

determine the amount of tax due, resort  to such method of computing tax l iabi l i ty

must be founded upon an insuff ic iency of record keeping which makes i t  v ir tual ly

impossible to ver i fy such l iabi l i ty and conduct a complete audit .  (Chartair ,  Inc.

v .  S t a t e  T a x  C o m m i s s i o n ,  6 5  A . D . 2 d  4 4 ,  4 1 I  N . Y . S . 2 d  4 1 )

That  pe t i t ioner  d id  ma in ta in  books  and records ,  a l l  o f  wh ich  were

avai lable to the Audit  Divis ion. These books and records, however,  were

insuff ic ient for the ver i f icat ion of taxable sales and the proper col lect ion of

the taxes thereon. Moreover,  the use of a taxable purchase analysis and a

markup analysis disclosed that the taxes reported by pet i t ioner l /ere insuff ic ient

Pet i t ioner 's olnrn analysis submitted disclosed certain i tems considered by

pet i t ioner to be exempt which were actual ly taxable when resold which further

indicated the tax col lect ions made were insuff ic ient.
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That pet i t ionerrs argument that al l  the books and records avai lable

should have been used on audit  and that.  the markup analysis was outside the

audit  per iod is without meri t  in that individual sel l ing pr ices of the goods

sold were unavai lable other than those current sel l ing pr ices of the stock on

hand which were used in the markup analysis.  The use of the most current costs

and sel l ing pr ices avai lable in detennining the markup was not unreasonable.

C. That the Audit  Divis ion in determining pet i t ionerts taxable percentage

of purchases to which the markups were appl ied fai led to consider sales of

p romot iona l  i tems f rom Rogers  Wholesa le rs ,  Inc .  That  1  percent  o f  pe t i t ioner 's

purchases from Rogers !{ere resold on promotion at a markup of 6.89 percent

pursuant to Finding of FacL "6",  and the audit  results are reduced to ref lect

s u c h  s a l e s .

D. That the taxable purchase percentage appl ied on audit  is reduced to

31.72 percent for per iods pr ior to September 1, 1976 and 29.7 percent for

per iods  therea f te r  in  accordance w i th  F ind ing  o f  Fac t  "8" .

E. That except as noted in Conclusions of Law t tCtt  and t tDtt  above, the

f ield audit  performed by the Audit  Divis ion r ,rras proper and in accordance with

the  prov is ions  o f  sec t ion  1138(a)  o f  the  Tax  law.

F. That the pet i t ion of Jackson Heights Pharmacy, Inc. is granted to the

extent indicated in Conclusions of Law t 'Ctt  and t tDtt  above; that the Audit

Divis ion is directed to accordingly modify the Not ice of Determinat ion and

Demand for Payment of Sales and Use Taxes Due issued November 13, 1978 with
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and that, except as so granted, the pet i t ionminimun statutory interest thereonl

is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

JAN 3 1983
fi cfl211-

STATE TAX COMMISSION


