
STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat.ter of the Petition
o f

Gottry Corp.

for Redetermination of a Deficiency or a
of a Determination or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
Per iod  3 /1 /74  -  2128177 .

AIT'IDAVIT OF MAITING

is the petit ioner
the last known address

./-

Revision
Use Tax

the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the llth day of June, 1982, he served the within notice of Decision by
cert i f ied mail upon Gottry Corp., the petit ioner in the within proceeding, by
enclosing a true copy theieof 

- in'a 
seci.rrely sealed postpaid *r" ip"r addrEssei

as fo l lows:

Gottry Corp.
999  Beahan  Rd . ,  P .0 .  Box  H
Rochester, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exi lusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee
herein and that the address set forth on said wrapper is
of the petit ioner. t ,

Sworn to before me this
1 l th  day of  June,  L982. e

I



STATE

STATE

OF NEW YORK

TAX COUMISSION

In the Matter of the Petition
o f

Gottry Corp.

for Redetermination of a Deficiency or a
of a Determination or a Refund of Sa1es &
under Art icle 28 & 29 of the Tax Law for
Per iod  311 /74  -  2 /28 /77

AFFIDAVIT OF MAITING
Revision
Use Tax

the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 1lth day of June, 1982, he served the within notice of Decision by
cert i f ied mail upon Herbert Burstein the representative of the petit ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Herbert Burstein
One Lrorld Trade Ctr.,  Suite 2373
New York, NY 10048

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee
of the petit ioner herein and that the address set forth

i s
on

the representative
said wrapper is the

Iast known address of the representative of the petitjdner.

Sworn to before ne this
1lth day of June, 7982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 11, 1982

Gottry Corp.
999  Beahan  Rd . ,  P .0 .  Box  H
Rochester, NY

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & L243 of the Tax law, any proceeding in court to
review an adverse decision by the State Tax Connission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York 12227
Phone / l  (518) 457-2a7a

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Herbert Burstein
One [,/orld Trade Ctr.,  Suite 2373
New York, NY 10048
Taxing Bureaur s Representative



STATE OF NET{ YORK

STATE TN( COMMISSION

fn tbe Matter of the Petition

o f

COTTRY CORPORATION

for Revision of a Determination or for Refund
of Sales and Use Taxes urder ArticLes 28 and
29 of the Tax f,aw for the Period March l, l.g74
through February 28, 1977.

DECISION

1974 through Februaly 28,

proper,

Petitioner, Gottry Corporation, 99 Beahan Road, P.0. Box II, Rochester, New

Yotk 14624, filed a petition for revision of a deternination or for refuod of

sales and use taxes under Articles 28 and 29 of the Tax f,aw for the period

March 1, 1974 through February 28, tg77 (Fi le No. 20416).

A formal hearing was scheduled before Julius Braun, Hearing Officer, at

the offices of the State Tar Comrissi.on, Building No. 9, State Caupus, Albany,

New York on April 26, 1979. Petitioner waived the fornal hearing, provided

that. the parties enter into a stipulation of facts. A stipulation of facts was

signed and is subnitted to the State Tax Comission together with the entire

record on file. The State Tax Comnission renders the following decision, after

due consideration of said record.

ISSUE

llhetber the

1977 based on the

assessnent for the period March 1,

Audit Divisionrs test periods was

rII{DINGS OF FACT

1. On August 25, 1977, pursuant to an audit of records, the Audit Division

issued a Notice of Determinatioo and Denand for Paynent of Sa1es and Use Tares

Due against petitioner, Gottry Corporation, in the anount of $231833.97 plue

penal ty  and in terest  o f  910,396.00 for  a  to ta l  o f  934,229.97.
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2. The petitloner executed a conseot extending the period of limitation

for assesgmeat of sales and use taxes under Articles 28 and 29 of the Tax f,aw

for the period l larch 1, 1974 through May 31, 1974 to $eptenber 20, 1977.

3. Petitioner, Gottry Corporation, (t'Gottryft), a New York corporation,

was enSaged in the traasportat,ion of hearly nachlnery and equipment. Its

services include surface transportation, loading and unLoading of equipment,

and at tines invorved storage-in-transit i.e., the receipt and tenporary

storage of equipment at its terninal facility. I{heaever equipnent renained in

storage for a period beyond what is accepted in tbe trade, a sales tax was

charged for storage and installation. No sales tax hra6 charged for teilporary

storage. Upon request by Gottryrs custoners for delivery of the equipnent, it

was reloaded either on Gottry's trucks or the truck of a third party to be

del ivered to i ts dest inat ion.

4. An audit of Gottry's records iudicated an error to the tax remitted

with respect to handling trevenue of the warehouse, the in-storage-transit of

equipnent.

Test Periods September I , lg74 to November 30, 1974, Jnae 1, 1975 to
August 31, 1975 and Decenber 1, 1975 to February 28, 1976.

Total ,  Handl ipg Charggs {or lest Period 9.40,58c zo
Ilandling charges Exenpted $ 13,54iii 

= 33'38% Exenpt Handling charges

Total  Haodl ing Revenue for Al l  Periods 915f,922.89
[xempt l landl ing Charges (33.38%) 50,711.87
Taxable l landl ing Reveaue 1011211.02

Tax Due 7$  71084.78

5. Petitioner, Gottry Corporation, maintained a standard double entry

accounting systen. A11 records were cornputerized, The audit of Gottryf s

records indicated that there were sone additional taxable sales. The corputa-

tion of tax on these sales of services involving installation, repair and

services, l ras as fol lows:



For Test Period Tax Remitted
Additional Tax Due Per Audit

Total Tax Renitted
Tax Due (48,229.35 x 94.7L4%) 916,749.t9

The actual tax found to be due on audit is 93 1210.48.

6. Gottry relied on many customers who pronised resale certificates which

were not secured. Many exenpt purchase cert.ificates were inconplete and some

certificates were improperly taken for taxable items.

7. Gottry relied on a letter from the Instructions and Interpretation

Unit sent to a rigging company in Buffalo, New York.

8. Pet i t ioner acted in good fai th.

CONCLUSIONS OF I,AT{

A. That sect ion 1105(c)(3) ioposed a tax on the I ' instal lat ion of tangible

personal property or maintaining, servicing, repairing tangible personal

proper ty .  .  .  " .

B. That.  sect ion 1105(c)(4) imposed a tax on the "stor ing of al l  tangible

personal property not held for sale in the regular course of business.. ." .

C. That the handling charges of Gottry Corporation are a part of the fee

for the transportation service and are not subject to the sales tax inposed by

s e c t i o n  r 1 0 5 ( c ) ( 3 )  o r  s e c t i o n  t t 0 5 ( c ) ( a ) .

D. That Gottry Corporatioa was liab1e to collect a sales tax on the

changes for tbe installation and servicing of tangible personal property.

E. That although there is statutory authority for use of test period to

determine the amount of tax due, resort to such method of conputing tax liability

must be founded upon an insufficiency of record keeping which makes it virtually

inpossible to verify such liability and conduct a complete audit (Chartair Inc.
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++419'11 = 34.71'47, ltargin of Error
$  3 ,210 .48

$48,229 .36

v. State Tax Conmission, 65 A.D.2d 44.)
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That Gottry Corporation maintained adequate books and records from

which the actual tax could have been determined.

F. That the actual tax found to be due per audit as per Findings of Fact

" 5 "  w a s  $ 3 1 2 1 0 . 4 8 .

G. That the penalty and interest in excess of ninimum are cancelled.

H. That the petition of Gottry Corporation is granted to the extent

indicated in Conclusions of Law I'Cil, frF'r and ItG" above; that the Audit Division

is directed to accordingly modify the Notice of Determinatioo and Denand for

Payment of Sales and Use Taxes Due issued August 25, 1977. That,  except as so

granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

JUN 1 1 1982
STATE TAXTCOMMISSION


