
STATE Otr' It[El,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Goose & Gherkin Ale
Impera t ive  Assoc ia tbs ,  Inc . AFFIDAVIT OF }IAII.ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  1 2 / r / 7 3  -  2 / 2 8 / 7 7 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Goose & Gherkin Alerfmperat ive Associates, Inc. the
pet i t ioner in the within proceeding, by enclosing e true copy thereof in a
securely s.ealed postpaid rdrapper addressed as fol lows:

Goose & Gherkin Ate
Impera t ive  Assoc ia tes ,  Inc .

.c/o David J.  Eisenberg
f41-14 Nor thern  BIvd .
Elushing, NY 1f354

and by depositing same encloeed in a postpaid properly addrees.ed wrapper in a
(post of f ice or off ic ial  depository) under tbe- exi lusive care and cuslody of
the united states Poqtal  service within the state of l {ew york.

That deponent ftrther says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ure this
26th day of March,. lg8}.

that
forth

the
on

\
I

said addressee is the pet i t ioner
said wrapper iy' the last known address

{



STATE OF NEW YORK
STATE TAX CO},IMISSION

In the Matte,r of Lhe petit ion
o f

Goose & Gherkin Ale
Impera t ive  Asgoc ia tes ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sal.es & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
Per iod  12 / t /73  -  2 /28177

AFFIDAVIT OF }IAILING

State of New York
County of Albany

Jay Vredenb.urg, being duly sworn, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 y"i." of age, and that on
the 26th day of March, L982, he served the within not ice of Dicis ion by
cert i f ied mai l  upon David J.  Eisenberg the representat i .ve of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a secuiely sealed
postpaid wrapper addressed as fol lows:

David J.  Eisenberg
Legal Cl inic 

i

l4 l-14 Northern Blvd.
Flushing,, NY 11354

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) uncei the-exl lusive caie and cuslody of.
the united states Postar service within the state of New york.

That deponent further says that the said addresbee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitione,;r.
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Sworn to before me this
26th day of March, 1982.

(

&,,'e,* ,1



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

March 26,  1982

Goose & Gherkin AIe
Imperat ive Associates, Inc.
c/o David J.  Eisenberg
f41-14 Nor thern  BIvd .
Flushing, NY 11354

Gentlemen:

Please take not ice of the Decision of the State Tax Connigsion enclosed
herewith.

You have now exhausted your right of review at the adninistrative level
Pursuant' t.o section(s) f138 & 1243 of the Tax Law, any'proceeding in court to
review gn adverse decision by the State Tax Connrission can only be instituted
under Article 78 of tbe Civil Practice Laws and Rules, and nust be comenced in
the Supreme Court of the St.ate of New. York, Albany County, within 4 nonthe from
tbe date of this not ice.

Inquirieg' concerning the conputation of tax due or refuod allowed in accordance
with this decision nay be addrecsed to:

NYS Dept. Taxation and Finance
Law Bureau - Litilation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMUISSION

c c : Petit ioner' s Representative
David J. Eisenberg
Lega l  C l i n i c '
L4l-Lh Northern Blvd.
Flushing, NY f1354
Taxing Bureaur s Representative



STATE OT NEW YORK

STATE TN( COMUISSION

In the l lat ter of  the Pet i t ion

o f

GOOSE & GHERKIN AI.E
n{PERATT\rE ASSOCIATES, rNC.

for Revision of a Determinat ion or for
of Sales and Use Taxes under Art ic les
of the Tax Law for the Period December
through February 28, 1977.

DECISIOIT

Refund
28&29

1,  1973

Pet. i t ioner, Goose & Gherkin Ale Inperati ,ve Associates, Inc., c/o David J.

Eisenberg, Esq. , 277 Broadway, New York, New York'10007, f i led a petit ion for

revision of a determination or for refund of sales and use taxes under Articles

28 & 29 of the Tax Law for the period Decenber 1, i973 tbrougb February 28,

1977  (F i l e  No .  19997)

A snall clains hearing was held bef,ore Judy !t. C.larkr. f,earing Officer, at

the offices of the SLate Tax Commission, Two htorld Trade Center, New York, New

York on January 20,,1981, &t'10:45 A.l[ .  Petit ioner appeared by David Eisen[erg,
t l

Esq, The Audit Division appeared by Ralph J. Vecchio, Esq. (Irrin Lelr11, Esq.,

o f  counsel ) .

ISSTIE

llhether additional sales tax asserted against petitioner upon failure to

produce records.ie actually due and owing.ans owu8.

FII{DINGS OF FACT

1. On Feb,ruary l, 1977, the Audit Division issued a Notice of Determidation

and Demand for Payment of Sales and Use Taxes Due against Goose & Gherkin Ale

Inperative Associateer Inc. for the period December l, 1973 through Novenber

30' 1976. The Notice was issued upon petit ioner's fai lure to submit infornation



- 2 -

fo r  an  aud i t  and asser ted  tax  due o f  $181292.92 ,  p lus  pena l t ies  and in te reg t  o f

$ 6 , 1 5 1 . 4 6 ,  f o r  a  t o t a l  o f  g 2 4 , 4 4 4 . 3 9 .

2. The Audit  Divis ion used as a basis for i ts determinat ion the sales and

use tax returns f i led by pet i t ioner for the period December 1, 1973 through
'November 

30, Ig76. Pet i t ioner fai led to provide,the Audit  Divis ion with i te

sales tax records, therefore the Audit  Divis ion est inated the pet i t ioners

taxable sales thereby deternining addit ional sales of $233 1562.00 and the

add i t iona l  tax  due o f  $ t81292.92 .

3. On February 16, 1977, pet i t ioner sold the business operat ion, which

consisted of a restaurant and bar,  for a total  sud of $2001000.00. The sales

price of furni ture and f ixtures sold was $30r000.00

4. Upon pet i t ionerts protest to the Not ice, the Audit  Divis ion a,rranged

to conduct an audit. At the scheduled meeting, petitioner produced I "day

book'r purported to be the summary of petitionerrs cash trarisactions. The Audit

Divisi.on, however, did not accept the 'tday book" as adeguate records since [o

source.docnnents were available to support the validity. Fetitioner coaducted

the major i ty of i ts business on a casb basis and no recorde were kept of these

cash tiansactioni. The Divisioh therefore redu no idjustment to the Notice

issued

5- On J91y 6' 1977, the Audit Division iqsged ag additional Notice of

Deterninatigp and Demand for Paynent of $ales and llse Taxes Due against petitioner

for the period December. l ,  1976 through February 28, 1977. Pet i t ioner did not

file a sales and use tax retuin for said quarter; ther,efore, the Audit Division

est imated taxabre sales of g52,804.00 and tax due thereon of $4 1224.32,

Pet i t ioner was also assessed sales tax in the anount of $21400.00 on the sale

o f  i t s  f i xed  assets

I
I
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6. Pet i t ioner argued that the "day book" presented on audit  was suff ic ient

for the ver i f icat ion of iLs taxable sales. The "day book" is no longer avai lable.

Petitioner contended that source docunents were given to its previous accountant

and were subsequent ly destroyed by f i re.

7. Petitioner offered no evidence to docunent its contentions or to show

that the tex deterrnined rflue by the Audit Division was incorrect.

8.  Pet i t ioner did not show reaeonable cause for fai lure to nake i ts

records available for audit prior to the issuance of the Notice of Determination

a n d D e m a n d f o r P a y r r e n t o f S a l e s a n d U s e T a x e s D u e d a t e d F e b r u a r y l , l g 7 7 .

CONCLUSI0NS Otr LAIrt

A. That section 1135 of the Tax Law states in srruunary that every person

required to col lect tax shall  keep records of every sale and of.tbe tax payable

thereon. Such records. sball be available for inspection and exanination at any

tine upon demand and eharl 'be preseiied for a'peried of, three years

B. That petitioner failed to turn'over recorfle upon request of ttre Audit

Division" That the Audit Division properly used its authority under the
:

provisions of section'fl3g(a) of 'thi Tax Law to deternlne any additional t-ax

due. "  
:  

,  l

C, Jhat fietitioner failed t.o show that the deternination made by tle

Audit Diyicion was in crror
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D. That the pet i t ion of,  Goose & Gherkin

is denied and the Not ices of Determinat ion.and

Use Taxes Due issued February l ,  1977 and July

penalt ies and interest thereon.

DAIED: Albany, Nbw York

A le  fmpera t ive  Assoc ia tes ,  fnc .

Demand for Payment of Sales and

6, L977 ate sustained with ful l

MAR 2 6 1982
STATE' TN( COMI'TISSION



STATE OF NEW YORK

STATN TN( CO}IUISSION

In the Matter of the Petitioo

o f

GOOSE & GI{ERKIN AI^E
IMPEMTIIIE ASSoCIATES, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 & 29
of the Tax Law for the Period December 1, 7973
through February 28, 1,977 .

DECISION

Peti t ioner,  Goose & Gherkin AIe Inperat ive Associates, Inc.,  c lo David J.

Eisenberg, Esq.,  277 Broadway, New York, New York 10007, f i led a pet i t ion for

revision of a deternination or for refund of sales and use taxes under Articles

28 & 29 of the Tax Law for the period Decenber 1, 1973 through February 28,

1977 (Fi le No. 19997).

A snall claiurs hearing was held before Judy M. Cl-ark, Hearing Officer, at

the offices of the State Tax Comnission, Two World Trade Center, New York, New

York on January 20, 1981, at 10:45 A.U. Pet i t ioner appeared by David Eisenberg,

Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. ( Irwin Lerry,  Esq.,

o f  counse l ) .

IChether additional- sales tax asserted against petitioner upon failure to

produce records is actually due and owing.

rII{DINGS OF T'ACT

1. On FebruarV 1, L977'- the Audit Division issued a Notice of Deternination

and Demand for Payment of Sales and Use Taxes Due against Goose & Gherkin AIe

fnperative Associates, Inc. for the period December l, 1973 through November

30, 1976. The Notice ldas issued upon petitioner's failure to submit inforoation
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for an audit  and asserted tax due of $181292.92, plus penalt ies and interest of

$ 6 , 1 5 1  . 4 6 ,  f o r  a  t o t a l  o f  9 2 4 , 4 4 4 . 3 8 .

2. The Audit Division used as a basis for its determination the sales and

use tax returns filed by petitioner for the period December 1, 1973 through

November 30, L976. Petitioner failed to provide the Audit Division sith its

sales tax records, therefore the Audit Division estinated the petitioners

taxable sales thereby deternining additional sales of $233 1562.00 and the

addit ional tax due of $18,292.92.

3. On February 15, L977, pet i t ioner sold the business operat ion, which

consisted of a restaurant and bar,  for a total  sum of $200,000.00. The sales

price of furni ture and f ixtures sold was $301000.00

4. Upon petitionerts protest to the Notice, the Audit Division arranged

to conduct an audit. At the scheduled neeting, petitioner produced a "day

book" purported to be the sumrary of petitioner's cash transactions. The Audit

Division, however, did not accept the "day book" as adequate records since no

source docunents were available to support the validity. Petitioner conducted

the majority of its business on a cash basis and no records were kept of these

cash transactions. The Division therefore made no adjustment to the Notice

issued.

5. 0n July 6, Lg77, the Audit  Divis ion issued an addit ional Not ice of

Determination and Denand for Payment of Sa1es and Use Taxes Due against petitioner

for the period December. l ,  1976 through February 28, Ig77. Pet i t ioner did aot

file a sales and use tax return for said quarter; therefore, the Audit Division

est imated taxable sales of $521804.00 and tax due thereon of $41224.32.

Pet i t ioner was also assessed sales tax in the anount of $21400.00 on the sale

o f  i t s  f i xed  assets .
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6. Petitioner argued that the "day book" preseated on audit was sufficient

for the verification of its taxable sales. The "day book" is no longer available.

Petitioaer contended that source docunents were given to its previous accountant

and were subsequently destroyed by fire.

7. Petitioner offered no evidence to document its coatentions or to show

that the tax determined due by the Audit Division was incorrect.

8. Petitioner did not show reasonable cause for failure to nake its

records available for audit prior to the issuance of the Notice of Deternination

and Demand for Palment of Sales and Use Taxes Due dated February 1, 197?.

coNctusloNs 0r tAId

A. That section 1135 of the Tax Law states in sumnary that every person

reguired to collect tax shall keep records of every sale and of the tax payable

thereon. Such records. shall be available for inspection and examination at any

tine upon denand and shatl be preserved for a period of three years.

B. That petitioner failed to turn over records upon request of the Audit

Division. That the Audit Division properly used its authority under the

provisions of section f138(a) of the Tax Law to determine any additional tax

due.

C. That petitioner failed to show that the determination made by the

Audit Division was in error.
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D. That the petition of Goose & Gherkin

is denied and the Notices of Deternination and

Use Taxes Due issued February 1, 1977 and July

penalties aad interest thereon.

DATED: Albany, New York

MAR 2 6 1982

Ale Inperative Associates, Inc.

Demand for Paynent of Sales and

6, 1977 are sustained with full

STATE TN( CO}IMISSION


