
n the Matter of
o f

STATE OF NEW YORK

STATE TAX COMMISSION

Good Times Lakeview fnn, Inc.
and Donald Fabini, as Off icer

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Art icle 28 & 29 of the Tax Law for the period
12 / r /74 -11 /30 /77  .

AFFIDAVIT OF MAIIING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and thal on
the 18th day of June, L982, he served the within notice of Deiision by
cert i f ied mail upon Good Times lakeview Inn, Inc., and Donald Fabini, as
Officer the petit ioner in the within proceeding, bv enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as folrows:

Good Times Lakeview Inn, Inc.
and Donald Fabini, as 0ff icer
RD li2 Lake Rd.
Ballston lake, NY 12019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exi lusive care and cuiiody of
the united states Postal service within the state of New york.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
18th day of June, 'J.982.

that the said
forth on said

is the petit ioner
the last known add



STATE OF NEI./ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Good Times Lakeview Inn, Inc.
and Donald Fabini ,  as Off icer

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  L2 l  L /7  4 - rL /30 /77  .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 18th day of June, 1982, he served the within notice of Decision by
certified nail upon Timothy Kove the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Timothy Kove
112  S ta te  S t .
Albany, NY 12207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ioner.

the representative
said wrapper is the

Sworn to before me this
18th day of June, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 18, 1982

Good Tines lakeview Inn, Inc.
and Donald Fabini, as Off icer
RD /12 Lake Rd.
Ballston Lake, NY 12019

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & L243 of. the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice laws and Rules, and must be commenced in
the Supreme Court. of the State of New York, Albany County, within 4 months fron
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Albany, New York L2227
Phone /l (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Petit ioner t s Representative
Timothy Kove
112  S ta te  S t .
Albany, NY 12207
Taxing Bureau' s Representative



STATE Otr' NET{ YORK

STATE TN( COI'TMISSION

In the l{atter of the Petition

o f

cooD rluEs LAKEVIEW INN, IIIC.
and DONAf,D FABINI, AS OI'FICER

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 & 29
of the Tax Law for the period December 1, 1974
through Novenber 30, 1977.

DECISION

Petitioners, Good Tinee Lakeview Inn, Iac. and Donald Fabini, as officer,

Lake Road, Ballstoo Lake, New York 12019, filed petitions for revision of a

deternination or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the period Decenber 1, 1974 through Novenber 30, t.g77 (File

No. 22734)

A small claims hearing was hel-d before Judy H. Clark, Eearing Officer, at

the offices of the State Tax Conmission, Building /f9, State Canpus, Albany, l{ew

York, on 0ctober 7, 1980 at 1:15 P.M. Pet i t ioners appeared by Tinothy Kove,

Esq. The Audit Division appeared by Ralph J. Vecchio, Esg. (Barry Bresler,

E s q . ,  o f  c o u n s e l ) .

ISSIIES

I. hlhether the Audit Division properly and accurately determined the

purchases subject to use tax and the resultant use tax liability of petitiooer

Good Times Lakeview Inn, Inc.

II. I{hether the result of a field audit perforned by tbe Audit Division

using a markup of purchases nethod of audit properly reflected the additional

sales tax liability of petitioaer Good Times l"akeview Inn, Inc.
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FII'IDINGS OF FACT

l. Oa April 24, 1978, the Audit Division issued a Notice of Determiaation

aad Demand for PaSpent of Sales and Use Taxes Due against Good Tines. Lakeview

Inn, Inc. (Good Times) and a second Notice against Donald Fabioi as officer

for the period December L, 1974 through Novenber 30 , 1977. The Notices vere

issued as a result  of  a f ie ld audit  assert ing addit ional tax due of $31091.35

plus penalties and interest.

2. Petitioner Donald Fabini,, as president, executed a consent to ertend

the period of limitation for the issuance of aa assessnent to June 20, 1978.

3. 0a auditn the Audit Division examined Good Timesr purchases and eales

records for the audit period and found that Good Tines was reportiag the

following narkups on its sales and use tax returns:

In order to verify the accuracy of Good Times' records, the Audit Division

proceeded to perfom a narkup test based on Good Timest costs and selling

prices in effect during November, 1977. Good Timesr selling prices were

higher during those hours in which entertainnent was provided. Therefore, the

Audit Division analyzed sales for tbe months of March, 1975, December, 1975 and

June, 1977 and determined that 50.18 percent of Good Tines' sales were nade

during the periods of entertainment. It deterniaed the following markups using

the above sales ratio:

Beer
, Liquor & lline

Food

Beer
Liquor & I,line
Food

194',tr,
26t',[,
Tgoa

2267,
4AsI.
100x,
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The Audit Division applied the above markups to purchases for the entire

audit period and deteruined additional taxable sales of $71 ,867.23 and tax due

thereon o f  $2 ,874.7A.

The recurring expense purchases ldere reviewed for the nonth of 0ctober,

1977, and it was found that tax was not paid on $125.76 ot 21.52 percent of

the purchases exanined. The Audit Division therefore determined that 21.52

percent of recurring expense purchases for the entire audit period were

subject to use tax. this resulted in recurring expense purchases subject to

use tax of $41454.39. Purchases of a non-recurtring nature were reviewed for

the entire audit period, and purchases of $963.19 were found on which no tax

was paid. The Audit Division thereby deternined a total use tax deficiency of

$ 2 1 6 . 6 5 .

4. Good Times subnitted additional infornation at a conference which

reduced the ratio of sales uade during periods'of entertainment to 22.5

Percent. The Audit Division accepted tbe food sales as reported and reduced

the narkup on beer to 203 percent and the narkup on liquor and wioe to 343

percent. The Audit Divisioa conceded that tbe additional sales tax due be

reduced to  $1 ,146.33 .

5. Petitioners argued that a higher percentage of six-pack sales lras

nade than the L0 percent allowed on audit. They further argued that more

draught beer was sold by the pitcher than the one balf of draught beer

purcbases allowed by the Audit Division. Petitioners coatended that nore

rron the rocks" drinks (drinks which required greater amounts of liquor)

were sold than the 10 percent allowed on audit. No evidence was subnitted



to support these contentions

aud i t  resu l ts .

6. The Audit  Divis ion

were inadequate to determine

7. Pet i t ioners did not
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or to show how they would effect the revised

fa i led to establ ish that the pet i t ioners'  records

an exact amount of purchases subject to use tax.

argue the appl icat ion of penalt ies.

CONCIUSIONS OF IAI,T

A. That although there is statutory authority for use of a test period

to determine the amount of tax due, resort to such nethod of conputing tax

liability must be founded upon an insufficiency of record keeping which makes

it virtually impossible to verify such liability and conduct a complete audit.

,  6 5  A . D . 2 d  4 4 ,  4 ! 1  N . Y . S . 2 d  4 l - .

That the Audit Division failed to establish that records were unavailable

from which to determine the exact amount of use tax due. Therefore, the use

tax determined due is reduced to the actual tax found due for the month of

October, 1.977 plus the amount of tax found due on non-recurring purchases.

B. That the narkup test performed by the Audit Division disclosed the

insuff ic iency of records for the ver i f icat ion of Good Tines'  taxable sales I

therefore, the taxable sales as adjusted by the Audit Division in Finding of

Fact "4" was proper and in accordance with the provisions of sect ion f138(a)

of the Tax law.

C. That the petitions of Good Tines Lakeview fnn, Inc. and Donald Fabini,

as officer, are granted to the extent indicated in Conclusions rrA'r and I'Brl

above; that the Audit Division is hereby directed to modify the Notices of

Determination and Demand for Payrnent of Sales and Use Taxes Due issued April



a
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and interest thereon; and that, exceirt as so granted,

other respects denied.

24, 1978 with penalt ies

the petit ions are in al l

DATED: Albany, New York

JUN 1 B 19Bz


