
STATE OF NEW YORK

STATE TAX COMI'fiSSION

In the Matter of the Petition
o f

Genesee Ford  Truck  Sa les ,  Inc .

for Redeternination of a Deficiency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  12 /  71  75-77 |  30  /78 .

AITIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 26th day of November, 1982, he served the within notice of Decision by
cert i f ied mail upon Genesee Ford Truck Sales, Inc., the petit ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Genesee Ford Truck Sales, Inc.
1280 Jefferson Rd.
Rochester, NY L4623

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
26th day of November, 1982.

that the said addressee ip the petit ioner
forth on said wrapper is the last known address
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STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Genesee Ford  Truck  Sa les ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  L2 /  t /75-1 t /  30  /78 .

ASFIDAVIT OF I{AILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 26th day of November, 1982, he served the within not ice of Decision by
certified mail upon Rae A. Clark the representative of the petitioner in the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Rae A.  C la rk
Sutton, Deleeuw, Clark & Darcy
3 1  E .  M a i n  S t .
Rochester,  NY 14614

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the petit ioner
last known address

further says that the said addressee
herein and that the address set forth

the representative
said wrapper is the

is
on

of the representative of the petiti r .

Sworn to before me this
26th day of November, 1982.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Novernber 26, 7982

Genesee Ford Truck Sales, Inc.
1280 Jefferson Rd.
Rochester, NY 14623

Gentlenea:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comnission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comrnenced in
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York L2227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative
Rae A.  Clark
Sutton, Deleeuw, Clark & Darcy
31  E .  Ma in  S t .
Rochester, NY 14614
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the Petition

o f

GENESEE FoRD TRUCK SAIES, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, 1975
through Novenber 30, 1978.

DECISION

an audit, the Audit Division

Payment of Sales and Use Taxes

Petit ioner, Genesee Ford Truck Sales, Inc., 1280 Jefferson Road, Rochester,

New York L4623, filed a petition for revision of a determination or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

Decenber 1, 1975 through Novenber 30, 7978 (Fi le No. 29005).

A snall claims hearing was held before Arthur Johnsonr Hearing Officer at

the offices of the State Tax Cornmission, One Marine Midland PLaza, Rochester,

New York, on January ZLr 1982 at 1:15 P.M. Petit ioner appeared by Rae A.

Clark, Jr.,  Esq. The Audit Division appeared by Ralph J. Vecchio, Esq. (Thonas

Sacca,  Esq.  ,  o f  counsel ) .

ISST]E

hlhether the sale of a truck by petitioner was exenpt from tax under

section 1117 of the Tax law.

FINDINGS OF FACT

1. Petit ioner, Genesee Ford Truck Sales, was engaged in truck sales

and service.

2.  0n Decembex 20,  1979,  as

issued a Notice of Determination

the result of

and Demand for



-2-

Due against petitioner covering the period December 1, 1975 through November 30,

1978 for  taxes due of  $16,781.93,  p lus min imum statutory  in terest  o f  $3 1207.54,

fo r  a  to ta l  o f  $19 ,989 .47 .

The Departnent of Taxation and Finance in its ansr,eer to the perfected

petition stated that the notice should be adjusted to additional tax due of

$  10 ,436 .  98 .

3. Petitioner executed consents extending the period of limitation for

assessment of sales and use taxes for the period Decenber l ,  1975 through

August  3L,  1976,  to  December 20,  lg7g.

4. At the hearing, petit ioner conceded that i t  owed taxes of $7 r732.A4.

The balance, $21704.94, represents the tax asserted on the sale of a truck to

Meat Dispatch, Inc. on or about August 9, 1978. Petit ioner did not col lect

sales tax on said transaction.

5. Petitioner ltas not furnished an exemption certificate by the purchaser

at the t ime the sale took place. In October, 1980, Meat Dispatch, Inc. supplied

petitioner with a Certificate for Purchase of Motor Vehicle by Non-Resident of

New York State. Said certificate indicated that the resident address and

permanent place of abode of Meat Dispatch, Inc. was 2103 17th Street East,

Palmet to,  F lor ida.

6. Meat Dispatch, Inc. was l isted in the 1978 Rochester telephone directory

showing an address at 1000 Jefferson Road. Meat Dispatch, Inc. filed a Franchise

Tax Report on Gross Earnings for 1978 on which it  al located a port ion of i ts

receipts from business in New York State.

coNctusloNs 0r mltl

A. That  sect ion 1117(a)

sale of a motor vehicle shall

of the Tax Law

not be subject

provides that

to the retail

receipts from any

sales tax despite
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the taking of physical possession within this state, provided that the purchaser,

at. the time of taking delivery:

(1) is a nonresident of this state,

(2) has no permanent place of abode in this state,

(3) is not engaged in carrying on in this state any employment,
trade, business or profession in which the motor vehicle wil l  be used
in the state, and

(4) prior to taking delivery, furnishes to the vendor: any affidavit,
statement .. . ,  which the tax conmission may reguire to assure proper
adrninistration. . .

Subsection (b) provides that a vendor shall not be liable for failure to

collect tax on receipts from any sale of a notor vehicle provided that the

vendor prior to making delivery obtains and keeps available for inspection by

the tax commission any aff idavit,  statement .. .  r ES may be required to be

furnished under subdivision (a) above.

B. That petitioner, at the tiure of naking delivery of the truck to Meat

Dispatch, Inc. or prior thereto, did not obtain any evidence of exemption as

required by section 1117 of the Tax Law. Accordingly, petit ioner is l iable

for the tax i t  fai led to col lect in accordance with section 1133(a) of the Tax

Law.

C. That the petit ion of Genesee Ford Truck Sales, Inc. is granted to the

extent that the addit ional taxes due are reduced to $10 1436.98 in accordance

with Finding of Fact "2'r; that the Audit Division is hereby directed to nodify

the Notice of Determination and Demand for Payment of Sales and Use Taxes Due



issued December 20, 7979;

al l  other respects denied.

DATED: Albany, New York

N0v 2 61982
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and that, except as so granted, the petition is in

STATE TAX COMI{ISSION

qM
lCTITG


