
STATE OF NEI{ YORK

STATE TAX COMMISSION

fn the Matter of the Petition
o f

Freshway, Inc.
Jack Gould, Irving Sherman and Philip Mack

Individual ly and as Off icers

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sa1es & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
6 / r / 7 3 - 5 / 3 t / 7 6 .

AFFIDAVIT OF I{AIIING

State of Ner.v York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 5th day of March, 1982, he served the within not ice of Decision by
cert i f ied nai l  upon Freshway, Inc.,  Jack Gould, I rv ing Sherman and Phi l ip Mackt
Individual ly and as Off icers, the pet i t ioner in the within proceedinS, bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Freshway, Inc.
Jack Gould, Irving Sherman and Philip Mack

Individual ly and as Off icers
44-14 As tor ia  B lvd .
trong fsland City,  NY 11101

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me this
5th day of March, 1982.

says that the said addressee is the pet i t ioner
set forth on said wrappe? is the last known address

4, 'C; 
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Freshway, Inc.
Jack Gould, Irving Sherman and Philip Mack

Individual ly and as Off icers

for Redetermination of a Deficiency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  6 /L /73-5 /31 /76

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 5th day of March, L982, he served the within not ice of Decision by
certified mail upon Clement Segal the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Clement Segal
Sega l ,  L i l ing  & Er l i t z
205 8th Ave-
New York, NY 10011

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United SLates Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
5th day of Marcrr', L982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 5, 1982

Freshway, Inc.
Jack Gould, Irving Sherman and Philip Mack

Individual ly and as Off icers
44-14 Astor ia Blvd.
Long fsland City,  NY 11101

Gentlemen:

Please take notice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceediog in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be comenced in
the Supreme Court of the State of New York, A1bany Courty, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 72227
Phone ll (518) 457-2070

Very truly yours,

STATE TN( COUMISSION

Peti t ioner '  s Representat ive
Clement Segal
Segal,  l i l ing & Erl i tz
205 8th Ave.
New York, NY 10011
Taxing Bureau' s Representative



STATE OF NET.J YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

FRESHWAY, INC.,
JACK GOULD, IRVING SI{ERMAN AND PHIIIP MACK

Individual ly and as Off icers

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period June 1, 1973
through May 31 ,  1976.

Whether the Audit Division properly determined

taxes due from Freshway, Inc. for the period June 1,

DECISION

addit ional sales and use

1973 through May 31, L976.

Pet i t ioners, t r ' reshway, Inc.,  Jack Gould, I rv ing Shernan and Phi l ip Mack,

individual ly and as off icets,  44-74 Astor ia Boulevard, Long Island City,  New

York 11101, f i led a pet i t ion for revision of a determinat ion or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the period

June 1 ,  1973 th rough May 31 ,  1976 (F i Ie  No.  17515) .

A fonnal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two hlor ld Trade Center,  New York, New York

on January 19, 1981 and concluded on May 5, 1981. Pet i t ioners appeared by

Sega l ,  L i l ing  & Er l i t z ,  Esqs .  (C lement  Sega l ,  Esq. ,  o f  counse l ) .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Ange lo  A .  Scope l l i to ,  Esq. ,  o f

counse l ) .

ISSUE

FINDINGS OF TACT

1. 0n November 15 , 1976, the Audit Division issued a Notice of Deternina-

tion and Demand for Payurent of Sa1es and Use Taxes Due against petitioners for

the period June 1, 1973 through May 31, 1976 for taxes due of $91261.95 plus

pena l ty  and in te res t  o f  i4 r266.00  fo r  a  to ta l  o f  913,527.95 .
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2. Petitioners executed consents extending the period of linitation for

assessment of sales and use taxes for the period June 1, 1973 through May 31,

1976 to September 19, L977 .

3. 0n March 17, 1981 "based upon the Burger King rul ing",  the Audit

Divis ion, adjusted the or iginal  assessment against the parent corporat ion,

Freshr*ay Food Systems, Corp.,  and let  stand the or iginal  assessment of $9 1261.95,

against Freshway, Inc. which was agreed to by pet i t ioners.

4. Petitioners cooperated with the Audit Division. They acted upon the

advice of their  accountants and attorneys.

CONCIUSIONS OF TAI.J

A. That in view of pet i t ionersf agreement as to the assessment of $9 1261.95,

the issue is uroot.

B. That the penalty is abated and interest shall be conrputed at the

minimum statutory rate.

C. That the petition of Freshway, Inc. Jack Gould, Irving Sherman and

Philip Mack, individually and as officers is granted to the extent indicated in

Conclusion of Law rrB"; that the Audit Division is hereby directed to nodify the

Notice of Determination and Demand for Palment of Sales and Use Taxes Due

issued November 15, L976 and that,  except as so granted, the pet i t ion is in al l

other respects denied.

DATED: Albany, New York

$,4AR 0 5 1982


