
STATE 0F NEht YoRK

STATE TN( COMI"fiSSION

In the Matter of
of

Leonard l.

the Petition

Frank
AtrT'IDAVIT OF I.'AIf,ING

for Redeterurination of a Deficiency or a Revision
of a Determination or a Refund of Satres & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 12/  1 /7 1-1r l  30 /75.

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 5th day of October, 1982, he served the within notice of Decision by
certified mail upon Leonard l. Frank, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fo l lows:

treonard L. Frank
830 Bryant Ave.
Roslyn Harbor, NY 11576

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) unaer the- exilusive care and cuilody of
the United States Postal Service within t"he State of New York.

. That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
6th day of 0ctober,  1982.

IORIZED TC) I}IISTER.TO Tfii LAW

said addressee is the petit ioner
said wratrner is the last known address

that the
forth on

OA?HS PLiIiSLT]iT,Ii,
s5C?rON 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 6, 1982

Leonard L. Frank
830 Bryant Ave.
Roslyn Harbor, NY LL576

Dear Mr. Frank:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative
Pursuant to section(s) 1138 & 1243 of the Tax law, any proceeding
review an adverse decision by the state Tax conmission can only be
under Article 78 of the Civii Practice laws and Rules, and musl be
the Supreme Court of the State of New York, Albany County, within
the date of this notice.

rnquiries concerning the conputation of tax due or refund allowed
with this decision may be addressed to:

Ievel .
in court to
instituted
conmenced in

4 months fron

in accordance

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone / l  (518) 457-2a7a

Very truly yours,

STATE TN( COUMISSION

Petit ioner' s Representative

Taxing Bureaur s Representative



STATE OT'NEW YORK

STATE TAX COMIIISSION

In the Matter the Petition

Franklin l. Frank
AIT'IDAVIT OF UAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod L2/  r /7  t -L t l  30175.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 5th day of October, 1982, he served the within notice of Decision by
certified mail upon Franklin L. Frank, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Franklin L. Frank
4 hlaylor Lane
Laurel Hol1ow, NY 11040

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) r.rnder the- exilusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addres ee is the petitioner
berein and that the address set forth on said w r is the last address
of the petit ioner.

Sworn to before me this
6th day of October, 1982.

o
o
t
f
I

AUTTIORIZED TO ADMIIIIS?ER
OAT}iS PURSUIiNT TO TAX iAW
SEC?IOI I  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober 6, 7982

Franklin L. Frank
4 Waylor Lane
f,aurel Ho1low, NY 11040

Dear Mr. Frank:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & '/-,243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Cormission can onfy be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be comenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
A1bany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc: Petit ioner's Representative

Taxing Bureau's Representative



STATE 0F NElrr YORK

STATE TN( COMUISSION

In the l{atter of the Petition
of

Tr ip le  F.  Bui ld ing Co. ,  fnc.

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  L2 /L /7L  -  t r / 30 /75 .

AFFIDAVIT OF }TAILING

State of Nenr York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 6th day of October, 1982, he served the within notice of Decision by
cert i f ied nail  upon Triple F. Building Co., Inc., the petit ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Tr ip le  F.  Bui ld ing Co. ,  Inc.
358 B Mid-Island PLaza
Hicksvi l le, NY 11802

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the petitioner.

Sworn to before rne this
6th day of 0ctober, 1982.

AUTI]ORIZIID T0 ADLIIIfISTER
gtlii! i,uRsuA}r? r0 Tc i,AivSDCI']OIV 174

that the said
forth on said

addressee is the petit ioner



STATE OF NElf YORK

STATE TAX COMI"fiSSION

In the Matter of the Petition
of

Tr ip1e F.  Bui ld ing Co. ,  fnc.

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  t2 l1 l71  -  tU30 /75 .

AFFIDAVIT OF }IAIIING

State of New York
County of Albany

, Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 years of age, and tnal on
the 5th day of 0ctober, 1982, he served the within notice of Decision by
certified mail upon Jack Mitnick the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a seiurely sealed
postpaid wrapper addressed as fol lows:

Jack Mitnick
Spahr, Lacher, Berk & Nainer
3000 Marcus Ave.
Lake Success, NY 77042

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exclusive care and cuiiody of
the united states Postar service within the state of New york.

That deponent
of the petitioner
Iast known address

further says that the said addressee is
herein and that the address set forth on

the representative
said wrapper is the

Sworn to before me this
6th day of October,  1,982.

AUTFiORIZED TO ADI{INISTER
gllits PiJssuAiir r0 rAX r.,d/
SECTION I74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 5, L982

Tr ip le  F.  Bui ld ing Co. ,  fnc.
358 B Mid-Island Plaza
Hicksvi l le, NY 11802

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative leveI.
Pursuant to section(s) 113& & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Conmission can only be instituted
under Article 78 of the Civil Practice laws and Rules, and nust be comenced in
the Suprene Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - f,itigation Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COUMISSION

cc: Petit ioner's Representative
Jack Mitnick
Spahr, Lacher, Berk & Naimer
3000 Marcus Ave.
Lake Success, NY 11042
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMUISSION

In the llatter of the Petition

o f

TRTPLE F BUTIDING C0., rNC.

for Revision of a Detrirmination or for Refund
of Sales and Use Taxes under Art icles 28 and 29
of the Tax law for the Period December 1, I97L
through November 30,1975.

In the Matter of the Petit ion

o f

FRAI{KTIN I. FRA}.IK

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and 29
of the Tax Law for the Period December 1, 797L
through Novenber 30, 1975.

DECISION

In the Matter of the Pet.ition

o f

TEONARD I. FRANK

for Revision of a Determination or for Refund
of Sa1es and Use Taxes under Art icles 28 and 29
of the Tax law for the Period December 1, l97l
through November 30, 1975.

Pet i t ioners,  Tr ip le  F Bui ld ing Co. ,  fnc. ,  358 B Mid- Is land Plaza,

Hicksvi l le, New York 11802; Franklin L. Frank, 4 Waylor Lane, Laurel Hollow,

New York 11040; and leonard I. Frank, 830 Bryant Avenue, Roslyn Harbor, New

York 11576 f i led petit ions for revision of a determination or for refund of

sales and use taxes under Articles 28 and 29 of. the Tax Law for the period

December 1, 1971 through November 30, 1975 (Fi le Nos. 22972,22973 and 22974).
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A combined formal hearing was held before Arthur Bray, Hearing Officer, at

the offices of the State Tax Comnission, Two World Trade Center, New York, New

York, on September 21, 1981 at 1:15 P.M. Petit ioners appeared by Jack Mitnick,

C.P.A. The Audit Division appeared by Ralph J. Vecchio, Esq. (Samuel J.

Freund,  Esq. ,  o f  counsel ) .

ISSIIES

I .  Whether pet i t ioners are l iable for sales tax and compensat ing use tax

on the purchase of materials used in capital improvenent work for an exempt

organizat ion.

II. Whether the audit procedures employed by the Audit Division in an

examinat ion of pet i t ioner Tr iple F Bui lding Co.,  Inc.rs books and records were

proper .

FINDINGS OF FACT

1. During the periods at issue Triple F Building Co., Inc. (t tTriple Ftt)

was a general bui lding contractor. Franklin L. Frank and Leonard I. Frank

vrere, respectively, the President and Vice-President of Triple F.

2. 0n March 1, 1978 the Audit Division issued a Notice of Deter^nination

and Demand for Paynrent of Sales and Use Taxes Due against Triple F for the

periods ended February 28, 1972 through Novernber 11, 1975 in the amount of

$28 ,910 .41 ,  p lus  pena l t y  and  i n te res t  o f  $19 ,234 .53 ,  f o r  a  to ta l  o f  $48 ,L44 .94 .

0n March 1, 1978, the Audit Division also issued a Notice and Demand for

Pa5prent of Sales and Use Taxes Due against each of the individual petitioners

for the periods ended February 28, 1972 through November 30, 1975 in the anount

of  $28,910.41,  p lus penal ty  and in terest  o f  $191234.53,  for  a  to ta l  due of

$481141+.94. The deficiency ldas asserted against the individual petit ioners

pursuant to section 1141(c) of the Tax Law on the assumption that as corporate
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officers they were stockholders in Triple F and received liquidating dividends

upon a sale of the assets of Tr iple F.

3. 0n November 22, 1977 Triple F entered into a "lump-sumrt contract with

the United Presbyter ian Home in Syosset,  Inc. ("United Presbyter ian Hone") for

the construction of a 150 bed residence on the United Presbyterian Home grounds.

This contract provided, in part ,  that the United Presbyter ian Home was to

reimburse Triple F for the cost of the work as the work progressed on a periodic

basis up to a certain est imated maximum cost.  Art ic le 9.1.10 included in this

cos t  t r [ s ]a les ,  use  or  s im i la r  taxes  re la ted  to  the  work  and fo r  wh ich  the

Contractor is liable imposed by any governmental authority." The contract

provided that Triple F would receive ten percent of the total cost of the

project in considerat ion for the performance of the contract.  The contract did

not contain a provision for the sale of mater ial  independent of the charge for

labor or a clause for the passage of t i t le of the mater ials to United Presbyter ian

Hone before the instal lat ion of the nater ials.  In addit ion, the contract did

not contain a clause which set up a separate pool of funds by the exempt

otganization for the payment of Triple Fts suppliers and vendors.

4. The foregoing contract was prepared by the architect for United

Presbyter ian Home.

5. Tr iple F did not include sales tax in i ts bid for the foregoing

cont rac t .

6.  The Audit  Divis ion concluded that Tr iple F's purchases and i ts sub-

cont rac tors 'purchases  were  sub jec t  to  sa les  and use tax  because o f  the  fo rm o f

the contract between Triple F and United Presbyterian Home and because Triple F

showed a cost of  goods sold sect ion on i ts lederal  tax return.
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7.  0n audi t ,  the Audi t  Div is ion exanined Tr ip le  F 's  purchases of  $191585.26

from January through June, 1973. The Audit Division determined that purchases

of $9 1235.70 were subject to sales and use tax. This resulted in 47 percent of

Triple F's purchases being subject to tax during the test period. This percentage

was then applied to the total job cost purchases during the audit period

resul t ing in  purchases subject  to  tax of  $103r962.59.

8. An analysis of the total purchases of the sub-contractors of $1,767 1964.41

for the tgst period January 1, 1973 through December 31, 
' i ,973 generated purchases

subject to tax of $69,587.80. This resulted in 4 percent of the sub-contractors'

purchases being subject to tax during the test period. This percentage was

then applied to the total purchases of the sub-contractors of $7,7261082.00

result ing in sub-contractor purchases subject to tax in the amount of $309 1043.28.

9. The foregoing resulted in total purchases of $413r005.87 being subject

to  tax and addi t ional  tax l iab i l i ty  o f  $28,910.41.

10. The auditors who conducted the foregoing audit were not denied access

to any documents in Triple F's posession.

11. Triple F entered into the contract with United Presbyterian Home under

the impression that it ldas an agency contract. When this contract was entered

into, Triple F sent its vendors and suppliers a letter which stated in pertinent

par t :

"To Vendors, Suppl iers

Re: United Presbyterian Home
at  Syosset ,  Inc .

Graham House
Evangelical House
lloodbury, New York

We are general  contractor agent for the referred project.
United Presbyterian Hone at Syosset is a tax exenpt organi-
zation for whon we will perform our services on a cost plus
a  f e e  b a s i s .
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A11 invoicing for the referred project should be as:

United Presbyter ian Home at Syosset,  Inc.
c /o  Tr ip le  F  Bu i ld ing  Co. ,  Inc . ,  agent
Woodbury Road
ltloodbury, New York

There is enclosed exempt organization certification and
contractor exempt purchase cert i f icate for your f i les.

Very truly yours,

Doninick LaRosa,
Comptrollerrr

L2, As indicated by the foregoing letter, vendors and suppliers were given

an exemption certificate provided by United Presbyterian Home. The vendors and

suppl iers who compl ied with the instruct ions in the let ter addressed their

bills to the United Presbyterian Home in care of Tripte F as agent.

13. Genera1ly,  the vendors or suppl iers did not charge sales tax on the

items that Triple F purchased. When a vendor or supplier did charge sales tax

on an i tem, Tr iple F would, as a standard operat ing procedure, not pay tax on

the i tem.

L4. Tr iple F received payment based upon job progress and percentage of

complet ion of the contract.  Therefore, Tr iple F would not be paid unt i l  af ter

a port ion of the work was performed and mater ials used.

15. 0n a monthly basis Triple F would furnish United Presbyterian Hone

with a requisi t ion for payment based upon the progress of construct ion. United

Presbyterian Home would then provide the appropriate amount of money to Triple

F which would then pay the sub-contractors. 0n one or two occasions United

Presbyterian Home advanced money to Triple F in anticipation of price increases.

16. During the period in issue Triple F worked only for the United Presbyterian

Home.
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L7. Triple F ceased doing business on Decembet 23, 7975.

CONCIUSIONS OF I,AW

A. rrThat where the evidence indicates at the time of the contract a) the

contracting parties were aldare of the exenpt status of the otganization, b) the

parties intended to exclude taxes on purchases for the performance of the

contract and c) no sales tax was charged the exempt organization, no sales tax

is appl icable.t t  Matter of  Cert i f ied Fence Corp.,  State Tax Commission, August

17 ,  1979 c i t ing  Mat te r  o f  Sweet  Assoc .  v .Ga l lman,  36  A.D.2d 95 ,  a f f 'd .  29

N.Y.2d  902;  see Mat te r  o f  Joseph Dav is ,  Inc . ,  S ta te  Tax  Comniss i .on ,  December

13, 1978, determinat ion conf irmed sub nom Matter of Davis v.  Tul lyr 76 A.D.zd

9 4 6 ,  m o t .  f o r  l v .  t o  a p p .  d e n .  5 1  N . Y . 2 d , 7 A 6 ) .

B. That the foregoing condit ions have been sat isf ied. Therefore, the

mater ials purchased and used by Tr iple F in ful f i l l ing i ts contract with United

Presbyter ian Home are not subject to sales and compensat ing use taxes.

C. That in view of Conclusion of Law "Br" i t  is unnecessary to determine

whether the audit procedures employed by the Audit Division in an exanination

of  Tr ip le  F  Bu i ld ing  Co. ,  Inc . ' s  books  and records  were  proper .

D. That the pet i t ions of Tr iple F Bui lding Co.,  Inc.,  Frankl in tr .  Frank

and leonard I .  Frank are hereby granted.

DATED: Albany, New York STATE TAX C0MMISSION

ocT 0 6 1982
STATE TAX COMMISSION


