
STATX OF NEI' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Clarence R. Ol iver Post Memorial

for Redetermination of a Deficiency or a
of a Determinat ion or a Refund of Sa1es &
under Art ic le 28 & 29 of the Tax Law for
Per iod  12 /  1  /  7  4 -71 /  3A /77  .

A}'FIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within notice of Decision by
cert i f ied mai l  upon Clarence R. Ol iver Post Memorial  Inc.,  the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Clarence R. Ol iver Post Memorial  Inc.
235 Scottwood Ave.
Elmira Heights, NY 14903

and by depositing sane enclosed in a postpaid properly addressed wrapper ia a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

I n c .

Revision
Use Tax

the

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
29th day of December, 1982.

that the said
forth on said

addressee is the petit ioner
the last known address

AUTHORIZED TO ADIII}IISTER
91T!!_PURsuANr ro rex rJaw
SECTION 174
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STATE OF NET{ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Clarence R. Ol iver Post Menorial

for Redeterminat ion of a Def ic iency or a
of a Deterninat ion or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
Per iod  t2 /  t /74- I I /30177 .

I n c .

Revision
Use Tax

the

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 29th day of December, L982, he served the within notice of Decision by
certified nail upon Frederick J. DeFilippo the representative of the petitioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Frederick J.  DeFi l ippo
DeFilippo Brothers
408 E. Church St.
E1nira, NY 14901

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
29th day of December, 1982.

(

the representative
said wrapper is the

: _jlrgRrzED T0 ADMTNTSTER
;'3firilr1;fo** To id t;i{,



7

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 7982

Clarence R. Ol iver Post Memorial  fnc.
236 Scottwood Ave.
Elmira Heights, NY 14903

Gentlemen:

Please take not ice of the Decision of the State Tax Comission enclosed
herer+rith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) L138 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation UnLt
Albany, New York L2227
Phone /l (518) 457-207A

Very truly yours,

STATE TN( COI{MISSION

Peti t ioner '  s Representat ive
Frederick J.  DeFi l ippo
DeFi l ippo Brothers
408 E.  Church  St .
E lmi ra ,  NY 14901
Taxing Bureaut s Representat ive
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STATE OF NEI|' YORK

STATE TAX COUUISSION

In the Matter of the Petit ion

o f

CLARENCE R. 0LIVER PoST MEMORIAI,

for Revision of a Determinat ion or for
of Sa1es and Use Taxes under Art ic les
of the Tax law for the Period December
through November 30, 7977.

INC.

Refund
28 and 29

1 , 7 9 7 4

DECISION

Peti t ioner,  Clarence R. Ol iver Post Memorial ,  Inc.,  236 Scottwood Avenue,

Elmira l le ights,  New York 14903, f i led a pet i t ion for revision of a deterninat ioo

or for refund of sales and use taxes under Articles 28 and 29 of the Tax law

for the period December 1, 1974 through November 30,1977 (Fi le No. 257A2).

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the offices of the State Tax Conmission, State Office Building Annex, 764

Hawley Street,  Binghamton, New York, on December 3, 1981 at 10:45 A.M. Pet i t ioner

appeared by Frederick J. DeFilippo, Esq. The Audit Division appeared by

Ralph  J .  Vecch io ,  Esq.  (Bar ry  Bres le r ,  Esq. ,  o f  counse l ) .

ISSIIES

I.  I , r lhether that port ion of auxi l iary sales classi f ied as a rrut i l i t ies'r

charge in the books and records of pet i t ioner const i tuted receipts subject to

tax  under  sec t ion  1105(d) ( i )  o f  the  fax  Law.

II. hlhether the results of a field audit performed whereby the Audit

Divis ion marked up pet i t ioner 's purchases to determine i ts bar sales properly

ref lected an addit ional sales tax l iabi l i ty.
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FINDINCS OF FACT

1. On August 28, 7978, the Audit  Divis ion issued a Not ice of Deterninat ion

and Demand for Payurent of Sales and Use Taxes Due against Clarence R. Oliver

Post  Memor ia l ,  Inc .  fo r  the  per iod  December  1 ,  1974 th rough Novenber  30 ,1977.

The Not ice  asser ted  tax  due o f  $7  1276.29 ,  p lus  pena l ty  and in te res t  o f  $31444.91 ,

f o r  a  t o t a l  o f  $ 1 0 , 7 2 \ . 2 0 .

2. Petitioner executed consents to extend the period of limitation for

assessment  to  September  20 ,  1978.

3. Petitioner is an exempt veterans' otganization which operates two club

bars and services food-catered functions through an auxiliary. Separate books

and records are kept for each of three different sources of incone as follows:

auxi l iary sales, bingo night sales, and club (or bar) sa1es.

4. 0n audit, the Audit Division found auxiliary sales records were

available in their entirety. These were examined in detail. Upon review, the

Audit Division determined additional taxes due from auxiliary sales to be

$11144.68. Of this amount,  pet i t ioner agreed that $168.25 attr ibutable to

unsubstantiated exempt sales and $382.6L attributable to a math error were due.

This port ion of the audit  results is not at  issue.

The Audit Division further found that petitioner charged only a single

per person amount for catered meals. No individual guest checks were usedl

however, the bills rendered for the various catered functions showed the number

of people served multiplied by the single charge per person to arrive at a

total  charge. No sales tax was added to this charge. In i ts books, pet i t ioner

broke down the meal receipts as fol lows: general  fund, t ip fund, sales tax,

and ut i l i ty.  Receipts from auxi l iary bar sales were reported as club (or bar)

sales. Pet i t ioner based i ts sales tax col lect ions per books only on the
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amount appropriated to the general fund and accordingly reported the tax

thereon. It was the Audit Divisionr s position that the receipts designated

as rtut i l i t ies" in the records of pet i t ioner were receipts for meals and

therefore subject to tax under sect ion 1105(d)( i )  of  the Tax Law. I t  held

these rece ip ts ,  wh ich  to ta l led  $8 ,483.L6 ,  sub jec t  to  add i t iona l  tax  o f  $593.82

and included this tax in the overall audit findings and assessment. The Audit

Divis ion did not assert  a tax on that port ion of the auxi l iary 's receipts which

was designated as t t t ip fundtt .

The Audit  Divis ion found pet i t ioner 's club (or bar) records to be

unavailable for December, 7974. The records of sales were incomplete for Lhe

period June 1, 7977 through November 30, 7977 and records of purchases were

incomplete for the period January 1, L977 thxough Novenber 30,1977. Pet i t ioner 's

cash register produced two sets of tapes, one showing the individual rings and

the other showing only the total receipts. Petitioner destroyed the detailed

tapes upon making weekly entr ies in the cash receipts book. Pet i t ionerts records

of club (or bar) sales were insuff ic ient for the ver i f icat ion of the exact anount

of i ts taxable sales; therefore, the Audit  Divis ion perforned a markup of purchases

audit  using average purchase months, as avai lable, of  July,  L975 for beer and

September, 1975 for l iquor and wine. The Audit  Divis ion used current sel l ing

prices available to determine weighted markups including cost of 239.34 percent

for beer and 307.61 percent for l iquor and wine purchases. In i ts markup

computat ion, the Audit  Divis ion used a I  L/8 oz. serving port ion for l iquor

dr inks. A 15 percent spi l lage al lowance was made. The Audit  Divis ion appl ied

the above markups to the purchases available for the period January 1, 1975

through December 31, 1976 to determine club (or bar) sales. The Audit Division

further made an allowance for internal consumption. The Audit Division adjusted
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the club (or bar) receipts for the inclusion of tax in the sel l ing pr ices and

determined taxab le  c lub  (o r  bar )  sa les  o f  $2891717.A0.  Food so ld  a t  the  bar  in

the amount of $19 , I97.21 was accepted as recorded and taxable club (or bar) sales

were  de termined o f  $308,9 !4 .21 .  Pet i t ioner  repor ted  sa les  o f  $248r703.58  th rough

the club bar. The Audit Division determined additional taxable sales for the

period January 1, 1975 through Decenber 31, 7976 of $601210.63, a nargin of error

of 24.209 percent.  The Audit  Divis ion then appl ied the margin of error to club

sales recorded in pet i t ionerts books for the ent ire audit  per iod and determined

taxable sales of $4491436.00. The Audit  Divis ion accepted taxable bingo night

sales as recorded of $14r491.00. Taxable auxi l iary sales previously deternined

of $67 ,169.00 were also added for total  taxable sales as a result  of  the audit

of  $531,096.00. Pet i t ioner reported taxable sales for the audit  per iod of

$427,149.00. The Audit  Divis ion thereby determined addit ional taxable sales of

$103,947.00  and add i t iona l  tax  due thereon o f  $7 ,276.29 .

5. Pet i t ioner contended that the receipts designated as ' rut i l i t iesn in

i ts auxi l iary books were actual ly charges for hal l  rental ,  and as such, not

subject to tax. In determining i ts sel l ing pr ice of meals served, pet i t ioner

added 50S per person to help defray the cost of  ut i l i t ies and jani tor ial  services.

6. Petitioner contended that the drink size used in the markup computation

made by the Audit  Divis ion for l iquor was in error in that at  least lL ozs. of

I iquor per dr ink was served. Further,  pet i t ioner argued that i ts sel l ing pr ices

were 10C less than those used by the Audit Division during L975. Petitioner

offered no documentary evidence to show that the selling prices were less than

those used by the Audit Division or that the drink sizes were other than those

stated at the t ime of the audit .

7.  Pet i t ioner did not raise the issue of penalty or interest.
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CONCIUSIONS OF LAW

A. That sect ion 1105(d)( i )  imposes a tax upon the receipts from every

sale of food or drink of any nature or of food alone, when sold in or by

restaurants, taverns or other establ ishments in this state, or by caterers,

including in the amount of such receipts any cover, minimum, entertainment or

other charge made to patrons or customers. That 20 NYCRR 527.8(1) states, in

part ,  in reference to gratui t ies and service charges that "(a)ny charge, made

to a customer, is taxable as a receipt f rom the sale of food or dr ink unless:

( i )  the charge is separately stated on the bi l l  or invoice given to the customer.. . r t

B. That sect ion 1132(a) of the Tax Law states that every person reguired

to collect the tax shall collect the tax from the customer when collecting the

price to which i t  appl ies. I f  the customer is given any sales sl ip,  invoice,

receipt or other memorandum of the pr ice paid or payable, the tax shal l  be stated

separately on the first of such documents given to hin.

C. That pet i t ioner bi l led i ts customers one stated charge per person for

meals served through its catering operation. Consequently, the total charge is

taxable under the provision of sect ion 1105(d)(t)  of  the Tax Law. The fact

that the charge was broken down internally to the various categories of the

receipt is imnaterial. The customer v;as not made aware of any charges other

than that designated for the meal. The amount of the additional tax due is

limited, however, to that amount determined by the Audit Division.

D. That there is statutory authority under the provisions of section

1138(a) of the Tax law for the use of external indices such as purchases in

determining the amount of tax due when records are insufficient for the deter:ni-

nat ion of an exact amoun! of tax (Chartair ,  Inc. v.  State Tax Comnission, 65

A . D . 2 d  4 4 ,  4 1 1  N . Y . S . 2 d  4 7 ) .
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E. That pet i t ioner 's club (or bar) records were insuff ic ient for an exact

determinat ion of i ts taxable sales or tax due; that pet i t ioner fai led to show

by any documentary evidence that the method, selling prices or drink sizes used

in determining its sales were in error. That the field audit performed by the

Audit  Divis ion was proper and in accordance with the provisions of sect ion

1138(a) of the Tax Law. Moreover, exactness is not required where it is the

taxpayer 's own fai lure to maintain proper records which prevents exactness in

the determinat ion of sales tax l iabi l i ty (Matter of  Markowitz v.  State Tax

Commiss ion ,  54  A .D .2d  7A23 ,44  N .Y .2d  684 ) .

F. That the pet i t ion of Clarence R. 0l iver Post Memorial ,  Inc. is denied,

and the Notice of Determination and Demand for Payment of Sales and Use Taxes

Due issued August 28, 1978 is sustained with appl icable penalt ies and interest

thereon.

DATED: Albany, New York

BEC 2 e 1982


