
STATE OF NEW YORK

STATE TAX COMI'ISSION

In the Matter of the Petition
o f

C io to l i  C ider  Mi l l ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  6 /  t /ZS- t t /30  /78 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within notice of Decision by
cert i f ied mai l  upon Ciotol i  Cider ! '1 i11, Inc.,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

C io to l i  C ider  Mi l I ,  Inc .
2 S. Nant icoke Ave.
Endicott, NY 13760

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

said addressee
said wrapper i

AIT'IDAVIT OT UAIIING

is the petit ioner
the last known address

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
14th day of December, L982.

AUTHORIZED TO

that the
forth on

OATHS PURSUANT TO
$ECTION 174
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TAX IrAf



STATE OF NEhI YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

C io to l i  C ider  l { i l I ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 /  L /75- r I /  30 /78 .

AtrT'IDAVIT OF UAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over L8 years of age, and that on
the 14th day of December, 1982, he served the within notice of Decision by
certified mail upon Joseph L. Nestor the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Joseph tr. Nestor
Nestor & Shamulka
14 l, lashington Ave., P.O. Box 338
Endicot t ,  NY 13760

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the petit ioner
last known address

further says that the said addressee
herein and that the address set forth

of the representative of the petiti

the representative
said wrapper is the

i s
on

Sworn to before me this
14th day of December, 1982.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Decenber 14, 1982

Cio to l i  C ider  Mi l l ,  fnc .
2 S. Nant icoke Ave.
Endicott, NY 13760

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 12227
Phone 1l (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc: Petit ioner's Representative
Joseph L. Nestor
Nestor & Shamulka
14 tr lashington Ave., P.0. Box 338
Endicott, NY 13760
Taxing Bureau' s Representative
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STATE OF NEII YORK

STATE TAX COMI'fiSSION

In the Matter of the Petition

of

cIoTotI CIDER MILL, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and 29
of the Tax Law for the Period June 1, 1975
through November 30, 1978.

DECISION

Petit ioner, Ciotol i  Cider Uil l ,  Inc., 2 South Nanticoke Avenue, Endicott,

New York 13760 filed a petition for revision of a deternination or for refund

of sales and use taxes under Articles 28 and 29 af the Tax law for the period

June 1, 1975 through November 30, 1978 (f i le No. 27856).

A small clains hearing was held before Judy M. Clark, Hearing Off icer, at

the offices of the State Tax Conmission, 164 Hawley Street, Binghamton, New

York, on December 3, 198L at 1:15 P.M. Petit ioner appeared by Joseph t.

Nestor, Esq. The Audit Division appeared by Ralph J. Vecchio, Esq. (Barry

Bres ler ,  Esq.  ,  o f  counsel ) .

ISSIIE

Whether candy-coated apples are exenpt from sales tax pursuant to section

r f15(a)(1)  o f  the Tax Law.

FINDINGS OF FACT

t. 0n June 20, 1979, as the result of an audit, the Audit Division issued

a Notice of Deternination and Demand for Payment of Sales and Use Taxes Due

against pet.itioner covering the period June 1, 1975 through Novenber 30, 1978

for taxes due in the anount of $6 1352.92, plus interest in the amount of $1 ,232.05,

fo r  a  to ta l  due  o f  $7 ,584 .97 .
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2. During the period at issue, pet i t ioner operated a retai l  store which

made sales of doughnuts, cider, apples and candy apples for off-premises

consumption. Petitioner is licensed by the Broome County llealth Department as

required for food processing involving the production of cider, doughnuts and

candy apples in the kitchen on its premises. During the spring and sunner,

petitioner sells beverages to patrons of plays produced by the State University

at Binghamton and performed on property leased from petitioner.

3. 0n audit ,  the Audit  Divis ion disal lowed nontaxable sales of candy

apples on the basis that such apples were candy and not food exenpt under

sec t ion  f t15(a) (1 )  o f  the  Tax  la r+ .  The aud i to r  a lso  assessed tax  on  cer ta in

fixed assets and expense purchases made during the audit period; these are not

at issue. Pet i t ioner only contests the assessment of $51247.50 on sales of

candy apples.

4. At the hearing, petitioner presented evidence of a test perforned at

the chemistry laboratory at the State University at Binghamton indicating that

the weight of an average candy apple consists of 77.7 percent apple, 20.2

percent coat ing and 2.1 percent st ick. The coat ing consists of a candy coat ing

substance, sugar and water.

5. Petitioner contended that the characterLzation of an apple as food is

not changed merely as a result of,applying a candy coating. Petitioner further

asserts that the doughnuts i t  makes and sel ls are sugar coated, yet they are

not subject to sales tax, and by analogy an apple which is sugar coated should

likewise be exenpt from the tax. Petitioner further contended that deternination

of taxabi l i ty of  i tems for sales tax purposes should be str ict ly construed in

favor of the taxpayer.
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favor of the State.
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contends that because

exclusion, the statute

the nontaxability of food is

should be construed strictly

coNclusroNs 0F lAI./

A.  That  sec t ion  1 t15(a) (1 )  o f  the  Tax  law prov ides ,  in  par t ,  tha t  rece ip ts

from the sale of food, not including candy and confectionery, are exenpt fron

sa les  tax .

B. That sect ion LL42(1) of the Tax Law authorizes the Tax Commission to

make appropriate regulations for Lhe carrying out of the Tax Law, and section

I l42(7) of the Tax Law authorizes the Comnission to publ ish l ists of foods

which are found to be exempt from tax under sect ion f115(a) of the Tax Law.

C. That pursuant to i ts authori ty under sect ion 1142(1) of the Tax Law,

the Tax Commission issued regulat ion sect ion 20 NYCRR 528.2(a)(4) (Sales and

Use Tax Regulations) which specifically includes glazed or sugar-coated fruits

in the category of candy and confect ionery and sect ion 20 NYCRR 528.2(a)(2)

specif ical ly includes baked goods in the category of t t foodtt  and t t food productstt .

D. That pursuant to its authority under section 1142(7) of the Tax Law,

the Tax Counnission has published lists of taxable and exempt foocls which have

consistent ly and specif ical ly included candy apples as a taxable food and

bakery goods as exempt foods.

E. That in construing tax statutes, the basic rule is to not extend the

meaning of the statute beyond the f'clear import of the language usedtt and, in

case of doubt, to construe the statute "more strongly against the Government

and in favor of the citizen" (Ggurnnan Aircraft Engineering Corp. v. Board of

Assessors of  the Town of  Riverhead,  2 N.Y.2d 500,  510 (1957)) .  However ,  where

exemptions from taxation are in issue, they I'will be construed against a
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taxpayer unless it would defeat the settled purpose of the statuterr (G & B

Publ ish ing Co.  v .  Depar tment  of  Taxat ion and Finance,  57 A.D.2d18,21 (1977)) .

F. That unless the construction given statutes and regulations by the

administering agency is irrational or unreasonable, such interpretation should

be upheld (H,oward v. WWan, 28 N.Y.2d 434, 438 (1971); G & B Publishing Co.,

supra at 27).

G. That section 1115(a)(t) of the Tax Law clearly involves an exenption

from the sales tax and, accordingly, construing the statute in favor of the

State, i t  cannot be said that regulation section 20 NYCRR 528,2(a)G) (Sales

and Use Tax Regulations) which includes sugar-coated fruits in the definition

of candy is so irrational or unreasonable as to defeat the purpose of the

statute. Candy-coated apples are, therefore, candy or confectionery for sales

tax purposes and subject to sales tax.

H. That the petit ion of Ciotol i  Cider Mil l ,  Inc. is denied, and the Notice

of Deternination and Demand for Payment of Sales and Use Taxes Due issued

June 20, 1979 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

Dtc 141982
STATE TAX COMMISSION

ICTIIG


