
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Chemical Bank

for Redeterminat ion of a Def ic iency or a ,
of  a Determinat ion or a Refund of Sa1es &
under Article 2B & 29 of the Tax Law for
e l 7 / 7 2 - 2 1 2 9 / 7 6 .

:

Revision :
Use Tax

the Period:

AFFIDAVIT OF I{AIIING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within notice of Decision by certified
mai l  upon Chemical Bank, the pet i t ioner in thelwithin proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Chemical Bank
55 hlater St.
New York, NY 10041

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
29th day of January, L982.

addressee is e petitioner
last known aappeE I-s

that the
forth on



STATE OF NEW YORK
STATE TAX COM}TISSION

In the l:latter of the Petition
o f

Chenical Bank

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  9 / L 1 7 2  -  2 / 2 9 / 7 6 .

AtrT'IDAVIT OT MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within notice of Decision by
certified mail upon Richard J. Hiegel the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Richard J.  Hiegel
Cravath, Swaine & Moore
One Chase Manhattan Plaza
New York, NY 10005

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent
of the petitioner
last known address

further says that the said
herein and that the address

addressee is the
set forth on said

representative
wrapper is the

of the representative o petitioner.

Sworn to before me this
29th day of January, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

January 29, 1982

Chemical Bank
55 Water St.
New York, NY 10041

Gentlemen:

Please take not ice of the Decision of the
herewith.

State Tax Comnission enclosed

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comqenced in
the Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone /l (518) 4s7-6240

Very truly yours,

STATE TAX COMUISSION

Peti t ioner '  s Representat ive
Richard J.  Hiegel
Cravath, Swaine & Moore
One Chase Manhattan PLaza
New York, NY 10005
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAT( COMI{ISSIOX

In the Matter of tbe Petition

of

fiM}TICAT BAI{K

for Revision of a Detenniaation or
for Refund of Sales and Use Tax under
Articles 28 and 29 of the Tax f,aw for
the Period September 1, 1972 through
February 29, 1976.

DECISION

Petitioner, Chemical Bank, 55 t{ater Street, New York, New York 10041,

filed a petition for revision of a deternination or for refund of gales and

use tax under Articles 28 and 29 of the Tax Law for the period $eptenber l,

1972 through February 29, 1976 (Fi le No. 19596).

A fornal hearing was held before Gasper S. Fasullo, Hearing Off icer, at

the offices of the State Tax Conmrission, Two World Trade Center, New York, New

York, on 0ctober 2L,1980 at 1:15 P.l{.  Petit ioner appeared by Cravath, Swaine

& Moore, Esqs. (Richard J. Hiegel, Eeq., of counsel). The Audit Division

appeared by Ralph J. Vecchio, Esq. (Irwin LeIy, Esq., of counsel).

ISSTIE

I.lhether New York Sales Tax is payable with respect to fees paid by

petitioaer, Chemical Bank, to food service nanagenent conpanies as conpensation

for operating cafeterias and dinlng rooms for the Bankts enployees and also

for reimbursements by said Bank for certaiq costs incured by such companiea

in rendering such services.

FINI}INGS OF FACT

1. 0n April 26, 7977, the Audit Division issued a Notice of Determination

and Demand for Payment of Sales and Use Taxes Due against the petitioner,
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Chemical Bank, in the amount of $11576,580.00, plus penalty and interest in

the sum of $79f 1876.86, for a total due of $2,3581456,85 for the period

Septenber 1, L972 through February 29, 1976. The amount aforesaid represents

taxes due on indirect or third party leases which t{ere oldoed by the Petitioner'

capital asset purchases, aod palrmeots to food service nanagement conpanies.

2, On July 21, 1977, pet. i t ioner f i led i ts petit ion for revision of a

determination or for refund of tax paid with respect to the aforesaid assesgment.

3. 0n February 9, 1979, petitioner withdrew its said petition dated

July 21, 1977 and consented to a discontinuance of the case initiated by the

filing of said petition, "except with respect to the so-call-ed cafeteria

subsidy issue represented by the 'Disagreed Tax '  o f  $304,915.31. . .as to  which

issue the case shal l  proceed to a hear ing. . . " .

4. 0n August 6, 1979, the petitioner duly filed its perfected petition

for a review of a determination of tax due under Articles 28 and 29 of the Tax

Liaw, in the aforesald sum of $304,915.31 for the period in issue.

5' The Audit Division contends that under section 1105(d)(i) of the Tax

Law receipts by the food service managemeot conpanies fron petitioner are

taxable.

6. During the period September 1, 1972 through tr'ebruary 29' 1976,

petitioner rdas engaged in the commercial banking business with offices located

in New York City.

7. During the period in issue, the petitioner maintained a number of

cafeterias and dining roons, on premises owned or leased by petitioner, for

the exclusive use of its enployees. Although said employees ltere reguired to

pay for meals, they werc charged less than they would nornally be required to

pay at public eatigg places. New York State and City sales tax was collected
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fron petitionerrs emplgyees for meals purchased in petitiooer's cafeterias and

dining rooms.

8. During the period in issue, petitioner retained several food service

Banagement conpanies to operate said cafeterias and dlning rooms Qn a contrac-

tual basis. These companies provided the personnel to prepare the food and

serve it, as well as the cleaning personnel to work in the cafeterias aad

dining rooms. Although the food servi-ce nanagement conpanies purchased the

food and drink consumed in the petitionerrs cafeterias and dining roo[s, such

purchases were made on behalf of the pet;itioner and owned by the petitioner.

9. In addition to providing the prenises where the cafeterias and dining

rooms were located, the petitioner furnished all the kitchen equipnent and

utensils, selected the menus, determined the hours of operation, quality of

food to be served and prices to be charged.

10. In return for their services, petitioner pai.d the food service

nanage[lent conpanies 6 percent of the dollar amount of sales nade to petitiouerrs

enployees as and for their managenent fee, and reimbursed tbe conpaoies for

their difect operating costs (cost of food and drink purchased, salaries of

the companies' employees, other labor costs, cleaning supplies, l inens,

insurance, etc.) to the extent that these costs exceeded incone from sales.

These management fees and reinbursenents were billed to the petitioner on a

nonthly basis.

11. Sales tax was not. collected with respect to the fees and cost relm-

bursements paid by petitioner to the food be4vice managenent courpanies.

coNctuslolls oF r,Aw

provides that there shall be

of food and drink of anY

A. That section

tax paid upon "(t)tre

1105(d)( i )  o f  the Tax Law

receLpts from every.. .sale
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nature or of food alone, when sold in or by'restaurants, taveil.s or other

establishnents in this state, or by caterers, including in the amount of such

receipts any cover, minimum, ertertainnent or other charge nade to patrons or

customergtt.

B. That the anounts received by the food service managenent compani.es

from the petitioner under the rei-mbursed costs subsidy and nanagement fee

arrangemeots are sales of food and drink within the meaning and intent of the

$tatute, and thus taxable. Stouffer MaFagement Food Servic,e, Inc. v. Tully, Jr.,

supreme court, Special Tern, New York County, 415 N.Y.s.2d 559 (1978), aff 'd

nem. 414 N.Y.S.2d 948 (App.  Div .  ls t  Dept .  1979) .

C. That the petition of Chemical Bank is denied and the Notice of

DeterminatLon and Denand for Paymeht of Sales and Use Taxes Due issued April 26,

1977, but in the reduced amorrqt of $3041915.31 ae set forth in the t{ithdrawal

of Petition and Discontinuance of Case dated February 9, 1979, is sustained.

DATTD: Albany, Nert York

JAN 2I 1982
,TE TN( COUMISSION


