
STATE OF NEIJ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Capital Cit ies Leasing

for Redetermination of a Deficiency or a ,
of a Determination or a Refund of Sales &
under Art icle 28 & 29 of the Tax law for
Per iod  311 /68 -2128 /73  &  9 /7 /73 -8 /37 /76 .

AI'FIDAVIT OF UAIIING

is the petit ioner
the last known address

Revision
Use Tax

the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 11th day of June, 7982, he served the within notice of Decision by
cert i f ied mail upon Capital Cit ies leasing, the petit ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Capital Cit ies Leasing
P .0 .  Box  261
hlatervl iet, M

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) unaer the- exi lusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set.
of the petit ioner.

Sworn to before me this
11th day of  June,  7982.

that the said
forth on said

addressee
wrappgr is
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That deponent
of the petit ioner
Iast known address

herein and that the address set fo
of the representative of the peti

AIT'IDAVIT OF MAIIING

is the representative
on said !{rapper is the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 1lth day of June, L982, he served the within notice of Decision by
certified mail upon Richard E. Rowlands the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Richard E. Rowlands
McCIung, Peters & Simon, Suite 400
41 State St .
Albany, NY 12207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) unaei the- exi lusive care and custody of
the United States Postal Service within the State of New York.

further says that the said addressee

Sworn to before me this
11 th  day  o f  June,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 11, 7982

Capital  Cit ies leasing IP.0 .  Box  261
I,/atervliet, NY

Gentlemen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & L243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be insti tuted
under Art icle 78 of the Civi l  Practice Laws and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York L2227
Phone / i  (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

cc:  Pet i t ioner 's  Representat ive
Richard E. Rowlands
McCIung, Peters & Simon, Suite 400
41 St .ate St .
Albany, NY 12207
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CAPITAI CITIES IEASING CORPOMTION

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Periods March 1, 1968
through February 28, 1973 and September 1, lg73
through August  31 ,  L976.

DECISION

Peti t ioner,  capital  c i t ies Leasing Corporat ion, P.o. Box 26L, vatervl iet ,

New York L2789, filed a petition for revision of a determination or for refund

of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the periods

March L, 1968 through February 28, L973 and September 1, 1973 through August

31 ,  1976 (F i le  No.  07426) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Comnission, Bui lding No. 9, State Campus, Albany, New

York, on September t2, L978 and continued to completion at the same location

on May 16, L979. Pet i t ioner appeared by Mc Clung, Peters & Simon (Richard

Rowlands, Esq. of counsel) .  The Audit  Divis ion appeared by Peter Crotty,  Esq.

(J .  E l len  Purce l l ,  Esq . ,  o f  counse l ) .

ISSUE

Whether pet i t ioner leased motor vehicles or provided transportat ion

serv ices .

FINDINGS OF FACT

1.  Pet i t ioner ,

and Local Sa1es and

August  31 ,  1976.

Capital  Cit ies Leasing

Use Tax Returns for the

Corporat ion, f i l .ed New York State

period March 1, 1973 through



- 2 -

2. As the result  of  an audit ,  of  the period March 1, 1968 through

February 28, 1973 petitioner was issued a Notice and Demand for Payment of

Sales and Use Taxes Due dated September 24, Lg74. Said not ice assessed

$10,452.26  in  tax  p lus  $4 ,4L4.75  in  pena l ty  and in te res t .

3. As the result of an audit of the period Septenber 1, 1973 through

August 31, 7975, pet i t ioner was issued a Not ice of Determinat ion and Demand for

Payrnent of Sales and Use Taxes Due dated December 17, L976. Said not ice

assessed $11r005.08  in  tax  p lus  $41670.58  in  pena l ty  and in te res t .

4.  The audits were performed on the premise that pet i t ioner leased

vehicles and equipment.  On the audit  of  the period March 1, 1968 through

February 28, 1973, pet i t ioner fai led to make avai lable a conplete set of  books

and records. Pet i t ioner 's income tax returns were ut i l ized in the deterninat ion

of i ts sales. The sales were reduced by the amount of purchases for resale on

which sales tax had been paid. The audit  technique resulted in taxable sales

o f  $ 1 9 7 , 2 6 8 . 0 0  a n d  t a x  d u e  o f  9 1 0  1 4 5 2 . 2 6 .

On the audit  of  the period September 1, 1973 through August 31, 1976,

sales and use tax returns, a cash receipts journal and a disbursements journal

were made avai lable for review. Pet i t ionerrs sales were determined from the

journal entr ies and the appl icable tax appl ied. Credit  was then al lowed for

sales tax paid on i tems purchased for resale. This audit  technique resulted

i n  t a x  d u e  o f  $ 1 1 , 0 0 5 . 0 8 .

5. Pet i t ioner,  is af f i l iated with Troy Sand and Gravel,  fnc. ("Troy")

and Bonded Concrete, Inc. ("Bonded").  Anthony Clemente and Salvatore Clemente

are the pr incipal stockholders of said corporat ions.
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6. Pet i t ioner,  dur ing the period under review, furnished motor vehicles

consist i .ng of t rucks and corporate off icer cars, and equipment consist ing of

cement mixers to Troy and Bonded. The trucks were furnished with the appropriate

insignia of Troy and Bonded.

7. Petitioner did not employ truck drivers. Drivers ernployed to operate

its vehicles were carried on the payroll of Troy and Bonded. Troy and Bonded

withheld social security taxes and other payroll withholding taxes fron the

employees'wages. The dr ivers were under the supervision of Troy and Bonded.

B. Pet i t ioner conducted business exclusively with Troy and Bonded. I t

issued no bi l l ing invoices to the aff i l iated corporat ions. Charges for use of

the vehicles and equipment were in the form of journal entries. Offsetting

journal entires were made to reimburse the affil iated corporations for expenses

incurred in the operat ion of the vehicles, such as the purchase of fuel ,  t i res

and repa i rs .

9. Pet i t ioner was created because of a union senior i ty problem regarding

the scheduling of drivers employed by Troy and Bonded. Petitioner was not

expected to show a prof i t .

10. The U.S. Departnent of Labor issued assessrnents for unpaid wages

against Troy and Bonded. The assessments indicate that the persons named

therein were joint ly employed by the corporat ions.

11. Petitioner in August. 1968 purchased eleven trucks with cement mixers

from Lawrence Concrete Corporat ion and paid a sales tax thereon of $562.50.

In February 1969, i t  purchased one cement mixer with accessories from f iarold G.

Anderson Equipment Corporat ion and paid a sales tax thereon of $78.00. Credit

was not given on the audit  for said purchases.
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12. Petit ioner on audit was denied the 18 percent exclusion provided on

certain motor vehicle rentals and leases pursuant to 20 NYCRR 530.4(b) due to

the audit finding that it had not insured the vehicles. Income tax returns

introduced into evidence show a deduction from petit ioner's total incone for

insurance for the vehicles.

13. Petit ioner, on audit,  was not al lowed a deduction from the lease

charges for the cement mixers exempt from tax pursuant to sections 1115(a)(12)

and 1210(a) of the Tax Law on the grounds that this matter would be resolved at

hearing. Petit ioner has offered no substantial evidence from which an appropriate

rate may be determined nor has it offered evidence as to the nurnber of concrete

mixers involved herein.

L4. Petit ioner did not raise as an issue the inposit ion of penalty and

interest .

coNctusloNs 0F IAI'I

A. That section 1105(a) of the Tax Law imposes a sales tax upon every

reta i l  sa le of  tangib le personal  proper ty .  Sect ion 1101(b)(5)  def ines "sa le"

to include any transfer of t i t le or possession or both, exchange or barter,

rental, lease or l icense to use for a consideration or any agreement therefore.

B. That the charges by petit ioner to i ts aff i l iated corporations for the

use of  pet i t ioner 's  vehic les const i tu ted "sa lest twi th in  the meaning of  sect ion

1101(b ) (5 )  o f  t he  Tax  l aw .

C. That petit ionerrs transfer of i ts motor vehicles and equipment to i ts

aff i l iated corporations constituted retai l  sales within the meaning and intent

of  sect ion 1101(b)(4)  and taxable under  sect ion f f05(a)  of  the Tax Law.
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D. That the audit  of  pet i t ioner was conducted in accordance with sect ion

1138(a) of the Tax Law and the burden of proving that an error exists in said

audit  is upon the pet i t ioner.

E. That pet i t ioner has establ ished through docu entary or other substant ial

evidence that existence of error in the audit. Proper consideration was not

given to the fact that $640.50 in tax rdas paid in August 1968 and February

1969 on purchases of motor vehicles and equipment.  Addit ional ly,  considerat ion

was not given to the fact that the insurance on the vehicles was paid by

pet i t ioner.  Pursuant to 20 NYCRR 530.4(b) where the lessor has paid al l

registration fees and all insurance charges, the amount of tax on charges for

the rental  or lease of motor vehicles may be computed on 82 percent of the

total  rental  or lease charge.

F. That pet i t ioner fai led to establ ish through documentary or other

substantial evidence a proper rental charge for cement mixers and no evidence

was offered as to the number of said units involved herein.

G. That the petition of Capital Citles Leasing Corporation is granted to

the extent indicated in Conclusion of Law "E" above. The Audit Division is

hereby directed to accordingly modify the notice of demand issued September

24, 7974 and the not ice of determinat ion and demand issued December 17, 1976.

Except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

JUN 1 1 1982
TAX COI{MISSION


