
STATE OF NShI YORK

STATE TN( CO}IIfiSSION

In the Matter of the Petition
o f

tr'ranklin Eruno
d/bla Frank's Superette

for Redetermination of a Deficiency or a
of a Determination or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
6 /1 /72-2 /28 /77  .

AFFIDAVIT Otr I{AILING

ee is the petitioner
r is the Ia addrese

the representative
saipzwrapper is the

Revision
Use Tax

the Period

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and saSrs that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 31st day of lfarch, 1982, he serted the within notice of Decision by
cert i f ied mai l  upon Frankl in Bruno, d/b/a Frank's Superette the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r . i ' rapper addressed as fol lows:

Franklin Bruno
d,/b/ a Frank's Superette
84 hlest St.
Spring Va1ley, NY 10977

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
31st day of March, 7982.

that the said
forth on said

qnd by depositing same enclosed in a postpaid properly addressed wrapper in a(post office or official depository) i-a"r the'exclusive care aod cuiiody of
the uoited states Postal service within tbe state of l{ew york.

?hat deponent
of the petitioner
last known address

further says that the said addressee is
herein and that the address set forth on
of the representative of the petitioner.

Sworn to before ne this
3lst day of l larch, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

March 31,  1982

Franklin Bruno
dlb/ a Frank's Superette
84 [{est St.
Spring Valley, NY IA977

Dear Mr. Bruno:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding ir court to
review an adverse decision by the State Tax Corurission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be comenced ln
the Suprene Court of the State of New York, Albany County, within 4 moaths fron
the date of this notiee.

fnguiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

$Y$ Dept. Taxation and Finauce
Law Bureau - Litigation Unit
Albany, New York 12227
Phone /l (518) 457-207a

Very truly yours,

STATE TN( COIIIfiSSION

c c : Petitioner' s Representative
Arthur A. Batteruan
20 Karnell  St.
Spring Valley, NY 10977
Taxing Bureau's Representative



STATE OT NEW YORK

STATE TAX COMI'flSSION

In the Matter of the Petition

o f

FMNKLIN BRI,INO
d/b/ a FRANK'S SUPERETTE

for Revision of a Detennination or for Refund
of Sales and Use Taxes due under Articles 28
and 29 of the Tax Law for the period June 1,
7972 lchrough February 28, 1977.

DECISION

records and the nark-up test

ref lected pet i t ioner 's addit ional

through February 28, L977.

Pet i t . ioner,  Frankl in Bruno d/bla Frankrs Superette,  84 West Street,  Spring

Va1ley, New York 70977, f i led a pet i t ion for revision of a determinat ion or for

refund of sales and use tax due nnder Articles 28 and 29 of the Tax Law for the

period June 1, 7972 through tr'ebruary 28, L977 (File No. 20349).

A formal hearing was held before Julius Braun, Hearing 0fficer, at the

off ices of the State Tax Comrnission, Two World Trade Center,  New York, New

York, on Septenber 27, 1981. at 1:15 P.M. Pet i t ioner appeared by Arthur A.

Batterman, P.A. The Audit  Divis ion appeared by Ralph Vecchio, Esq. ( tr l i l l iam

Fox,  Esq.  ,  o f  counse l ) .

ISSIIE

lrthether an audit of

performed thereon by the

sales tax l iabi l i ty for

pet i t ionerrs books and

Audit Division properly

the period June 1, L972

FINDINGS OF FACT

1. Petitioner executed consents extending the tine within which to issue

assessment for sales and use taxes for the period in issue to June 20, 1978.

2. On August 18, 1977, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Paynent. of Sales and Use Taxes Due against petitioner for the
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per iod June 1, 7972 through February 28, 7977 in the amount of $47,496.58 plus

penalty and interest of  $201945.93 for a total  of  968,442.5I.  The Audit

Division in its field audit failed to apply the taxable ratio prior to applying

the computed mark-ups, therefore the amount of tax due was reduced to $31 1286.73

plus penalty and interest.

3.  Pet i t ioner operates a del i -grocery store known as Frankrs Superette,

in Spring Valley, New York. The Audit Division received conplaints from

customers that they were paying sales tax on food products not subject to tax.

An examiner on a visit to the store ascertained that the complaints were valid.

Upon observing sales to customers, it was noted that sales tax was charged oa

nontaxable items such as potato chips and sales tax was not charged on taxable

i terns such as sandwiches, hot coffee and paperback books.

4. Pet i t ioner fai led to f i le sales tax returns for the periods ending May

31, 7975, August 31, 7975 and November 30, 7975. He submitted copies of

returns for per iods December 1, 1972 to February 28, 1975, and sales tax

warrants for a number of these periods but could not prove the warrants were

satisfied. He claimed that returns rdere prepared by marking up 25 percent what

he considered purchases of taxable items and applying the statutory rate to

arr ive at sales tax due. His gross sales rdere computed by adding dai ly register

tapes for the quarter.

5. On January 2, 1975 an auditor inquired of pet i t ioner 's books aad

records. He was informed that they were at pet i t ioner 's hone and would be

avai lable when an audit  was scheduled. An audit  was scheduled on March 31,

7976. The auditor was then not i f ied that al l  records were destroyed in a f lood

in  pe t i t ioner 's  basement .
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6. The fol lowing records were avai lable for audit :  business bank statenents,

check book stubs and a day book for the period September 1, 1975 to June 30,

1976, some purchase invoices, loan statements and some cash register tapes.

Pet i t ioner had not f i led personal or business income tax returns since 1968.

He had no formal records avai lable. His day book had some cash expeditures.

I t  was found not to be rel iable.

7. Pet i t ioner had some records from September 1, 1975 through June 30,

1976 frorn which an analysis was made as to taxable and nontaxable items. A

mark-up test was then performed an each of Lhe different catagories. The most

current purchase invoices and current sales pr ices were used for the mark-ups.

B. Based on test per iods pet i t ioner 's gross receipts rdere approxinately

$350,000.00 per year.  Taxable i tems were computed to be 53 percent of the

gross sales. (The 53 percent is the percentage general ly acceptable by the

Audit Division for the type of grocery-general store operated by petitioner. )

At a four percent tax rate t imes four and a third years, the total  sales tax

due for the periods in issue would be approximately $31,000.00.

9. The Audit Division contended that the mark-up percentages used gave

considerat ion to al l  factors in order to arr ive at pet i t ioner 's gross sales and

percentage of taxable sales.

10. Pet i t ioner fai led to present any evidence to show that the basis upon

which the sales tax due was determined was improper, unreasonable or that the

results were incorrect.

CONCLUSI0NS OF lAtrr

A. That

return, when

be determined

sect ion 1138(a) of the Tax law provides, inter

f i led, is incorrect or insuff ic ient,  the amount

by the Tax Cornnission from such information as

a1 ia ,  tha t  i f  a

of tax

may be

due shall

available
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and, i f  necessary, the tax may be est imated on the basis of external indices;

that in the absence of pet i t ioners'  books and records, the audit  procedures

used by the Audit  Divis ion to determine pet i t ioner 's taxable sales were proper

as authorized in said sect ion of the Tax Law. Matter of  Meyer v.  Statg

Tax Commiss ion ,  51  A.D.2d 223,  mot  fo r  Iv .  to  app.  den.  44  N.Y.2d  645.

Accordingly,  addit ional sales tax is due in the amount of $31,286.73.

B. That the pet i t ion of Frankl in Bruno d/b/a Frank's Superette is denied

and the Notice of Determination and Demand for Payment of Sa1es and Use Taxes

Due issued August 18, 7977, as corrected, is sustained.

DATED: Albany, New York

MAR 3 1 1982
STATE TAX COMMISSION


