
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Bronx Towing Line, Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  9 l t / 73  -  7L /30 /76 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 24th day of September, L982, he served the within notice of Decision by
certified mail upon Bronx Towing Line, Inc., the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Bronx Towing Line, Inc.
425 Park Ave.
New York, NY L0022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that
herein and that the address set forth
of the petit ioner.

Sworn to before me this
24th day of September, 1982.
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the said addressee is the petitioner
known add



STATE OI'NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Bronx Towing line, Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  9 /7 /73  -  IL /30 /76 .

ATTIDAVIT OT UAII.I}IG

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 24th day of September, L982, he served the within notice of Decision by
certified mail upon Stanley A. Ross the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Stanley A. Ross
Edward Isaacs & Company
380 Madison Ave.
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is
of the petitioner herein and that the address set forth on
last known address of the representative of the petitioner.

the representative
said wrapper is the

Sworn to before rne this
24th day of September, 1982.
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STATE OF NEI,/ YORK

STATE TAX COI{I{ISSION

In the Matter of the Petition
o f

Bronx Towing Line, Inc.

for Redetermination of a Deficiency or a
of a Determination or a Refund of Sales &
under Article 28 & 29 of the Tax law for
Per iod  917 /73  -  77130 /76 .

Revision
Use Tax

the

AIT'IDAVIT OF }IAITING

the representative
said wrapper is the

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 24th day of September, L982, he served the within notice of Decision by
certified mail upon Arthur Kadish, the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Arthur Kadish
Paul, ICeiss, Rifkind, l,/harton & Garrison
345 Park Ave.
New York, NY 10154

and by depositing same enclosed in a postpaid properly addressed wrapper i.n a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is
of the petitioner herein and that the address set forth on
last known address of the representative of the petitioner.

Sworn to before me this
24th day of Septenber, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 24, 1982

Bronx Towing Line, Inc.
425 Park Ave.
New York, NY nA22

Gentlenen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COI'TMISSION

cc: Petit ionerts Representative
Stanley A. Ross
Edward Isaacs & Company
380 Madison Ave.
New York, NY

and
Arthur Kadish
Paul, Weiss, Rifkind, Wharton & Garrison
345 Park Ave.
New York, NY 10154
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COIft1ISSION

In the Matter of the Petition

o f

BRoNX T0hIING LINE, INC.

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period September 1,
1973 through November 30, 1976.

DECISION

Petit ioner, Bronx Towing l ine, Inc., 425 Park Avenue, New York, New York

7A022, filed a petition for revision of a determination or for refund of sales

and use taxes under Articles 28 and 29 of the Tax law for the period Septenber

1, 1973 through Novernber 30, L976 (tr'ile No. 20444).

A formal hearing was held before Edward Goodell,  Hearing 0ff icer, at the

offices of the State Tax Comrnission, Two World Trade Center, New York, New

York, on November 2, 1979 at 9:15 A.M. Petit ioner appeared by Stanley A. Ross,

of the f irm of Edward Isaacs & Conpany, formerly M.S. Scheiber & Company,

Certi f ied Public Accountants and by Paul, Weiss, Rifkind, Wharton & Garrison,

Esqs., (Arthur Kalish, Esq., of counsel). The Audit Division appeared by Peter

Crot ty ,  Esq.  (E l len Purcel l ,  Esq. ,  o f  counsel ) .

ISSTIES

I. I,ihether vessels leased and operated by petitioner were t'prinarilytt

engaged in interstate comnerce pursuant to section 1115(a)(8) of the Tax Law.

II. llhether the lease of the vessels and the expenses incurred in their

operation for fuel, maintenance and supplies were exempt from sales and use

tax.

III .  Whether the Audit Division's methods of determining petit ioner's sales

and use tax l iabi l i ty were proper and correct.



-2-

FINDINGS OF FACT

1. Petit ioner, Bronx Towing Line, Inc., f i led New York State and trocal

Sales and Use Tax Returns for the taxable periods September 1., 1973 through

November 30, 1976.

2. 0n October 3, 1977, as the result of an audit,  the Audit Division

issued a Notice of Determination and Demand for Palment of Sales and Use Taxes

Due for the taxable periods Septenber 1, 1973 through November 30, 1976 of

$t961245.30,  p lus penal ty  and in terest  o f  $95,866.86,  for  a  to ta l  o f

$292, t1,2.16 .

3. The petitioner executed a consent on December 15, 1976 to extend the

period within r+hich to issue an assessment for the taxable period September 1,

1973 through August 31, L976 to December 19, 1977.

4. Petitioner tiurely filed a petition for a hearing to review the

aforesaid notice -

5. Petit ioner is engaged in the business of marine transportatioa by

furnishing tugboats to tow barges and scows carrying sand, gravel and cement.

6. Petit ioner is a domestic corporation and is a wholly-owned subsidiary

of Colonial Sand & Stone Co., fnc., a New York corporation (hereafter referred

to as "Colonia l r r ) .

7. Colonial is engaged in the business of furnishing materials to

building contractors (said materials being basical ly gravel, sand and cement),

and is a prime customer of the petit ioner.

8. a) The petit ioner leases and operates tugboats for the marine

transportation of barges and scows carrying gravel, sand and cement, primari ly,

as aforesaid, for Colonia1 and, during the periods at issue, also serviced a

company named McCormack.
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b) In addit ion to the aforesaid business, the pet i t ioner made sundry

sales of fuel  and engaged in tug charter rentals and scow charter rentals and

maintenance during the periods at issue.

9. Each of the tugboats operated by the petitioner during the taxable

periods at issue was leased from a separate corporat ion, the stock of which

was held by Colonial  New York.

The operating expenses paid by the petitioner in connection with the

operat ion of the tugboats leased by i t  as aforesaid consisted of suppl ies,

repairs,  fuel  oi l  and the basic crr larter fees.

10. Pet i t ioner 's marine transportat ion services aforesaid during the

periods at issue general ly began at the home port  of  Colonial ,  located at

Kingston, New York, on the west bank of the Hudson River, where barges and

scows were loaded with sand, gravel and cement for del iver ies south of

Kingston to port  faci l i t ies owned or rented by Colonial  in the States of

Connect icut,  New Jersey or New York.

11. fn making del iver ies of mater ials as set forth in paragraph "10"

above, pet i t ionerts tugboats proceeded south on the west bank of the Hudson

River and traversed New York and New Jersey waters. Upon return with the

empty barges and scows to Kingston, pet i t ioner 's tugboats fol lowed the east

bank or the New York side of the Hudson River.

12. Pet i t ioner also had a shipyard at Port  Washington, Long Island, New

York, predominantly used as a drydock for the maintenance and repair of the tug-

boats leased and operated by the pet i t ioner as aforesaid. Said tugboats then

proceeded to Kingston, New York, to pick up and del iver mater ials as aforesaid

and, in addit ion, on occasion, picked up sand at said shipyard for del ivery to

points in New Jersey and Connect icut.
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13. Colonial was engaged during the periods at issue in the mass

production of cement and naintained three storage faci l i t ies at certain points

in New Jersey, Connecticut and New York City. 0n some occasions the larger tug-

boats leased and operated by the petit ioner as aforesaid would deliver

materials fron Kingston, New York, to these storage faci l i t ies for subsequent

shipnent by smaller tugboats leased and operated by the petitioner to the

final points of destination in Connecticut, New Jersey and New York City.

14. At various t imes during the period aforesaid, the tugboats leased and

operated by the petitioner, refueled at purnpiug facilities maintained by

Colonial at a port in New Jersey or at the Port Washington faci l i ty aforesaid.

15. In al l  instances mentioned in paragraphs numbered rt lOtt, t '11t ' ,  
"12",

t'13tt and Il4rr the point of departure and the point of return of the tugboats

leased and operated by the petitioner was New York State.

16. a) The Audit Division based its determination herein on a field audit

of the petit ioner's sales invoices, purchase invoices, general ledger, sales

tax returns, Federal tax returns, bi l l ing sheets and log books. Bil l ings for

the test month of October 1975 were analyzed to deternine revenue derived from

either interstate or intrastate commerce for each of the tugboats leased and

operated by the petit ioner as aforesaid. The petit ioner then suggested that

two additional months, June 1974 and August 1976, be used, and the examiner

determined a three month weighted average.

b) That said audit based its findings that the business engaged in

by the tugboats operated by the petitioner during the periods at issue was

either interstate or intrastate commerce upon the information contained in the

petit ioner's sales invoices for said periods and upon the bi l l ing clerk's source

material. Upon cross examination, the examiner testi f ied that consideration
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would be given to stops in states other than New York, if he had known of them.

0n cross examination, the corporationrs comptrol ler was not able to specify on

what documentation interim stops r,eere recorded.

17. a) Said f ield audit made the fol lowing f indings, in part, with respect

to the test nonths of June 1974, 0ctober 1975 and August 7976:

ANAIYSIS OF INCOME DERIVATION
TEST UONTH OCTOBER 1975

Total Revenue
of tugs in

Percent Intrastate
Interstate Intrastate Intrastate CommerceCorp.

Edward B.

Helen B.

P .A .F .  J I 4

Met if1

P .A . r .  #5

lTet {f4

B.  Sis ters

P .  G .

P.A.r .  /12

TOTAIS

Tug

ColoniaI

Catherine

Bronx

Bx l

Bx3

Bx4

Bx6

Bx7

Twins

Total

$  69 ,304 .79

L6 ,L49 .52

20,326.82

6L,022.75

27  ,706 .28

72,078.94

49  ,736 .58

54 ,708 .35

6 ,A67  . og

$377 ,04L .22

$ 69 , 3A4.79

16,749.52

20,326.82

27  ,706 .28

49,736.68

54 ,708 .35

6 rA67 .og

$243 ,999 .53

$  13 ,727 .LL  $  55 ,577 .68

5 ,429 .20  7A ,720 .32

8 ,025 .35  12 ,301 .47

58 ,365 .42  2 ,657  .33

9 ,823 .08  17 ,883 .20

54 ,784 .94  L7  ,234 .00

23,573.68 26,163.00

26 ,L76 .37  28 ,531 .98

4 ,532.09 1 ,535 .  oo

$204,437 .24 iL72,603.98
4s.78

80 .  19

66.38

60.52

4 .35

64.55

23.93

52.50

52 .  15

25.30

54.22

Percent Revenue of Tugs Deemed in Intrastate
Commerce to Total Revenue in Test Month

Tugs in Intrastate Conmerce 2431999.53
divided by

Total Tug Revenue for Month 377 rA44.22

EQUATS 64 .71  pe rcen t
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b) Similar findings were made for the test month of June L974, nanely,

that if the ratio of the interstate income of a tugboat operated by the

petitioner during said month to the total income earned by said tugboat in

said month was less than 75 percent thereof, the total amount of income of

such tugboat was allocated to i-ntrastate commerce revenue.

0n said basis, said audit found that ( i) the total income of the petit ioner

from all of the eleven tugboats that it operated in the nonth of June, L974

was the sun of $548,605.00 of which said sum (i i)  $222,701.00 constituted income

from interstate commerce or 40.59 percent of said total income of $548r605.00

and (i i i )  $314,904.00 constituted income from intrastate commerce or 58.77

percent  o f  sa id to ta l  income of  $548,605.00.

Based on said analysis said audit al located the sum of $4241654.00 to

frtotal revenue of tugs in intrastate comnercett for the month June, 1974 ot

77.41, percent of the total income of $548,605.00 of said tugboats for the

month June, 7974.

c) Similar f indings were made for the test month of Augu st 1976;

namely, that if the ratio of the interstate income of a tugboat operated by

the petitioner during said month to the total income earned by said tugboat

in said month was less than 75 percent thereof, the total amount of income of

such tugboat was allocated to intrastate commerce revenue.

0n said basis, said audit found that ( i) the total income of the petit ioner

from all of the eight tugboats that it operated in the rnonth of August 1976

was the sum of  $475,338.14 of  which sa id sum ( i i )  $310,781.19 const i tu ted income

from interstate comnerce or 65.38 percent of said total income of $475r338.14

and'( i i i )  $164,556.95 constituted income from intrastate comrnerce or 34.62

percent of said total income of $475,338.14 of said tugboats for the month of

August  L976.
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Based on said analysis said audit al located the sum of $212,428.6O to

"total revenue of tugs in intrastate commercert ' for the month of August 1976

ot 44.69 percent of the total income of $4751338.14 of said tugboats for the

month of August L976.

18. Based on the f indings set forth in paragraph "17r' above, said audit

determined that the percentage applicable to operating expenses of the

petit ioner during the periods at issuel namely, fuel, oi l  and charter fees

was 62.89 percent as fol lows:

DERTVATToN 0r % ApptrcABtE T0 opERATrNc ExpENsEs, FuEt ort
EXPENSES & CHARTER FEES (TN( NOT CHARGED AND PAID)

June 1974
October 1975
August 1976

TOTATS

Tug Revenue
(Excluding
Outside
Tugs)

$  548 ,605
377,04L
475 ,338

$  1  ,400  ,984

39 .L6
26 .97
33 .93

100 .00

Tug Revenue Percent
In Intrastate Intrastate
Comnerce Conmerce

$ 424,654 77.!+L
244,ooo 64.77
2L2,429 44.69

$  881 ,083

ffir- = 62'8e

CoI .4
Times Col. 6

$3,031 .  38
1 ,741 .35
1 ,515 .33

$6,289 .05
divided by

100
Equals

62.89 percenttleighted Average 3 Month Test

Qualifying Percent Must Be At 25 Percent
Individual Tug Revenue. Each Tug Stands
Its Own Merits.

19. Said audit applied said percentage, namely 62.89 percent to the peti-

t ionerrs tugboat operating expenses for the periods at issue and, on said

basis, deterrnined that the tax due thereon for the audit period was the sun

o f  $192 ,629 .64  as  fo l l ows :

o f
0n
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20. Said audit further determined that during the periods at issue the

pet i t ioner had made sundry fuel  sales and had also received fees for the

charter hire of a tug and fees for scow rental and maintenance totaling

$715,681.00  upon wh ich  taxes  amount ing  to  $50,753.22  had no t  been pa id  as

fo l lows:

ITEM

Operating Expenses
(does not include fuel exp.)
Fuel OiI Expenses
Charter Fees
TOTAT

ITEM

Fuel
Charter, Tug
Scow Charter/Maintenance
TOTAI

TAX DUE

$ 50 ,853 .75

to7 ,844.09
33 ,931  .80

$ 192 , 629 .54

TAX DIIE

i  28,277 .5A
2,362.50

$  20 ,113 .52
$  50 ,753 .22

2L. Said audit  also found that dur ing the period at issue the pet i t ioner

had acquired one f ixed asset at a cost of  $2,552.00, upon which no tax was

paid, the amount thereof found to be due being the sum of $204.16.

22. Pet i t ioner concedes i ts l iabi l i ty for the paynent of sales taxes upon

the sales made, fees received and purchase made as set forth in paragraphs

numbered tr2Ott  and t t2l t t  above.

23. That the total amount of the sales taxes found by said audit to be

payable by the pet i t ioner as aforesaid for the periods at issue is the sum of

$243,587.02, less the sum of $47 1347.72 reported and paid by the pet i t ioner or

the  sum o f  $1951245.30 ,  p lus  app l i cab le  pena l t ies  and in te res t .
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CONCTUSIONS OF t,AW

A. That section 1115(a)(8) of the Tax Law exempts from sales and use

taxes t '(c)omnercial 'vessels primari ly engaged in interstate or foreign comnerce

and property used by or purchased for the use of such vessels for fuel, provisions,

supplies, maintenance and repairsir.

B. That "primarilyil is defined to mean usage of 75 percent or more as

measured by revenue rather than tirne. This is the expressed policy of the

State Tax Commission that has always been consistent and is affimed in its

cu r ren t  regu la t i ons ,  i . e .  20  NYCRR 527 .8 (h ) (4 ) ,  528 .9 (a ) (4 )  and  528 .14 (b ) .

C. That section 1115(a)(8) of the Tax f,aw is an exenption provision.

Petitioner has the burden of proving that the vessels (tugboats) it leased

were primarily engaged in interstate commerce during the taxable periods at

issue. Petit ioner fai led to sustain such burden.

D. That the leasing by petitioner of vessels which were not t'primarily

engaged in interstate or foreign commercet' and the expenses incurred in their

operation for fue1, maintenance, and supplies, were no't exempt fron sales

and use tax.

E. That the audit method used in testing the usage of each tugboat

individually was correct. The exenption is applicable to a vessel primarily

engaged in interstate conrnerce, not to a business engaged ia interstate

commerce.
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f. That the audit method of using a three nonth test period for determining

usage in interstate commerce was correct.  The test per iod was agreed to by

pet i t ioner,  and represented a fair  cross-sect ion of the pet i t ioner 's act iv i ty

as a weighted average was used.

G. That the failure of the petitioner to pay the sales tax on the operating

expenses of the tugboats operated by it during the periods at issue was due to

reasonable cause and not to wi l ful  neglect.  Therefore, the penalty is cancel led

and interest is reduced to the minimum statutory rate.

H. That the pet i t ion of Bronx Towing Line, fnc. is granted to the extent

indicated in Conclusion of Law ilGil; that the Audit Division is directed to

accordingly modify the Notice of Determination and Demand for Payment of Sales

and Use Taxes Due issued 0ctober 3, 1977; and that,  except as so granted, the

pet i t ion is in al l  other respects denied

DATED: Albany, New York

SHF A effi'J,?
STATE TAX COMMISSION



STATE OF NEI,/ YORK

STATE TN( COMMISSION

In the Matter of the
o f

Bronx Towing Line,

Pet i t ion

I n c . AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales and Use Tax
under Articles 28 & 29 of the Tax Law for the
per iod 9/1/73 -  rc130/76.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 29th day of September, 1982, he served the within notice of Decision by
certified mail upon Bronx, Towing line, Inc. the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Bronx Towing Line, Inc.
c/o Stanley A. Ross
Edward fsaacs & Co.
380 Madison Avenue
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
29 th  day  o f  October ,  1982.

AUTIjCRIZED TC ADMINISTER'o;T;i; 
I'Li:',r:-li:lli ro rAX LA1II

r , 4 , i , \ / T , . i r r T l  
- l  

i ' 4
J  A r v ;  !



* / ; )

Dts {\ .ss/
I  i f ; -
I ,?--'

5e
; l  r q r '

.-i 5
l ' ' r  *

5,s€sr

t
J

I "r.
, /0 " - -

/ :  , :

I
I

I , .-,
ti

f -

t
L

-- 
*-t r'

()

N
- N

F A

.. ..1 Fi
t\ Fl

\ b0 cJ >r-
\  t r> -2'"r(<,
./E

/  o & e
: Fr l.l,-11

/<S O
-.N fu ><

. / t r
, /  o t n  B
, tr C\l 0J

€ - : r Z

-,li le Ilsfu
t . .
o  . . .
ul
7 . .
9 .
= O
q  . .
J '(,

(f
*{-
CD

NI
rq-

co
c)
cf)c\
&

Eg$-N> 'E :d *

EsiS:
$IEHHi
Ir*Ih$
f f id6 f l



f ",- 7.
qgxmr \Fs35

. t

trru
i{
t
i j

;

$rt$
l

i

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Bronx Towing Line, Iac,
/+25 "P€{tF++€!
@2

Gentlemen:

Very t ru ly  yours,

STATE TAX COMMISSION

@,Jut-azz'/ 0UIZI19BZ

t/a Qu.et /- .t'ror{t' u&?/ {x..aa&ry
,V*rzr4*r6, )/ F 14,12 4

Please take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & TztrS of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi i  Pract ice Laws and Rules, and *,rr l  bu commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Albany, New York 12227
Phone # (518) 457-2070

Petit ioner' s Representative
St.anley A. Ross
Edward Isaacs & Company
380 Madison Ave.
New York, NY

and
Arthur Kadish
Paul ,  Weiss,  Ri fk ind,  Wharton & Garr ison
345 Park Ave.
New York,  NY 10154
Taxing Bureau's  Representat ive



li
I
I
l
t
I
I
I
I

rgfi-N
'.Eit;
lHiiHi




