
STATE OT NEW YORK

STATE TAX COM}T]SSION

In the Matter of the Petition
of

Joseph Basile
Off icer of Basil  Leaf, Ltd.

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the Period
6/ t l ls  -  rL l30/77.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is a[ employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 18th day of June, 7982, he served the within notice of Decision by
cert i f ied mail upon Joseph Basile, 0ff icer of Basil  Leaf, Ltd. the petit ioner
in the within proceedinS, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Joseph Basile
Of f icer  o f  Basi l  Leaf ,  L td.
2465 Stuart St.
Brooklyn, NY LL229

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exilusive care and cuilody of
the United States Postal Service within the State of New York.

said addressee
said wrapper is

/

AFFIDAVIT OT }IAITING

is tbe petitioner
the last knorga address

That deponent further says
herein and that the address set
of the petit.ioner.

Sworn to before me this
18th day of June, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 18, 1982

Joseph Basile
Off icer of Basil  Leaf, Ltd.
2465 Stuart St.
Brooklyn, NY 71229

D,ear Mr. Basile:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have nors exhausted your right of review at the adninistrative level.
Pursuant to section(s) lf38 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comrission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comenced in
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this notice.

Inquiries concerning the corqputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NfS Dept. Taxation and Finance
Law Bureau - f,itigation Unit
Albany, New York L2227
Phone il (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitioner t s Representative

Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JOSEPH BASILE
Officer of BASIL LEAF, LTD.

for Revision of a Determination or for Refund of
Sales and Use Taxes under Art icles 28 and 29 of
the Tax law for the Period June 1, 1975 through
November 30, 1977.

DECISION

Petit ioner, Joseph Basile, 2465 Stuart Street, Brooklyn, New York 11229,

f i led a petit ion for revision of a deternination or for refund of sales and

use taxes under Articles 28 and 29 of the Tax Law for the period June 1, 1975

through November 30, L977 (File No. 2523t).

A small claims hearing was held before Arthur Johnson, Hearing Officer, at

the offices of the State Tax Comrnission, Two l,rlorld Trade Center, New York, New

York,  on Ju ly  22,  1981 at .1 :15 P.M.  Pet i t ioner  appeared pro se.  The Audi t

Div is ion appeared by Ralph J .  Vecchio,  Esq.  (Kevin cahi t l ,  Esq. ,  o f  counsel ) .

ISSUE

Whether petit ioner is personally l iable for sales taxes due from Basil

Leaf, Ltd. for the period June 1, 1975 through November 30, 7977.

FINDINGS OF FACT

1. Basil  Leaf, Ltd. operated a luncheonette and candy store located at

4022 Facragut Road, Brooklyn, New York.

2. 0n October 10, 7978, the Audit Division issued a Notice of Determina-

tion and Demand for Paynent of Sales and Use Taxes Due against petitioner,

Joseph Basile, as off icer of Basil  Leaf, Ltd. covering the period June 1, 1975

through November 30, 1977 for taxes due of $21988.26, plus penalty and interest
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o f  $1 '404.33 ,  fo r  a  to ta l  o f  $4 ,392.59 .  The amount  o f  tax  due resu l ted  f rom a

f ield audit  of  the books and records of Basi l  Leaf,  Ltd. which disclosed

addit ional taxable sales. Pet i t ioner 's l iabi l i ty rdas predicated on him being a

f inancial ly responsible off icer of Basi l  leaf,  Ltd.

3. Basi l  Leaf,  Ltd. was incorporated on or about May 7, L973. Pet i t ioner

rvas president and sole stockholder unt i l  the corporat ion was dissolved on

November 28, 1977. Pet i t ioner was responsible for the day to day f inancial

affairs and management of the corporation until August 13, 1974, at which tine

he employed John Mineo to manage the operation of the business. Mr. Mineo

was to pay the outstanding balance on two bank loans owed by petitioner,

amounting to approximately $8r000.00 to $9,000.00. Mr. Mineo also agreed to

pay the rent for the premises and the ut i l i t ies. Upon sat isfact ion of pet i t ioner 's

indebtedness, Mr. Mineo was to have ownership of the business. The store is

located on real property owned by 4022 Farragut Realty Corp. of which petitioner

is the sole stockholder.  Pet i t ioner retained the t i t le of President and his

authority to sign checks. Mr. l{ineo was added as signatory to the bank account

and given the t i t le of Treasurer.

4. At the t ime of the audit ,  the pet i t ioner was in the process of sel l ing

the business and the real property.

5. During the period at issue, the day to day business act iv i t ies were

managed by John Mineo. Mr. Mineo maintained the books and records, signed

checks, and signed and filed sales tax returns. However, Mr. Mineo was not

off ic ial ly a corporate off icer nor did he own stock.

6. Pet i t ioner did not receive a salary however,  his personal indebtedness

for the bank loans was paid from corporate funds by Mr. Mineo.
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coNctusloNs 0F tAld

A.  That  sec t ion  1131(1)  o f  the  Tax  Law prov ides :

t t tPersons required to col lect tax'  or tpersons required to
col lect any tax imposed by this art ic le '  shal l  include:
every  vendor  o f  tang ib le  persona l  p roper ty  o r  serv ices l . . .
Said terms shal l  also include any off icer or employee of a
corporat ion or of a dissolved corporat ion who as such
officer or employee is under a duty to act for such corpora-
tion in conplying with any requirenent of this article and
any member of a partnership.t l

B .  That  sec t ion  1133(a)  o f  the  Tax  Law prov ides  tha t  ' t . . .every  person

required to col lect any tax lmposed.. .  shal l  be personal ly l iable for the tax

imposed,  co l lec ted  or  requ i red  to  be  co l lec ted . . . " .

C. That petitioner, in addition to hiring John Mineo to operate the

business, was authorized to sign checks and was the president and sole

stockholder throughout. the period at issue. That corporate funds were to be

used to pay off  an indebtedness of pet i t ioner.  That the pet i t ioner was

negot iat ing the sale of the business at the t ime of the State's audit .  That

pet i t ioner is a person required to col lect tax pursuant to sect ion 1131(1) and

is therefore personal ly l iable for the taxes determined due from Basi l  Leaf,

Ltd. pursuant to sect ion f f33(a) of the Tax Law.

E. That the pet i t ion of Joseph Basi le is denied and the Not ice of Deter-

mination and Demand for Payment of Sales and Use Taxes Due issued October 10,

1978 is  susta ined.

DATED: Albany, New York

JUN T B 1982


