
STATE OF NEW YORK

STATN TAX COMUISSION

In the Hatter of the Petition :
o f

Autonatique New York Inc. & City Vending, Inc. :

for Redeterrnination of a Deficiency or a Revision :
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period;
2/67-2/69 & 8/6s-8/67.

That deponent further
herein and that the address
of the petit ioner.

AIT'II'AVIT OT UAIf,IITG

State of ltew York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an e4ployee
of the Department of Taxatioa and Finance, over 18 years of age, and tbat on
the 24th day of May, 1982, he served the within notice of Decision by certified nail
upon Autonatique New York Inc. & City Vending, Inc., the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid hrfapper addressed as follows:

Autonatique New York Inc. & City Vending, fnc.
31-10 Thompson Ave.
Long Island City, NY

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) unAer the exilusive care and cuitody of
the United States Postal Service within the State of New York.

that the
forth on

said addressee the petitioner
d r the last known address

Sworn to before ne this
24th day of !lay, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter o et i t ion
o f

Autornat ique New York Inc. & City Vending; Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
Per iod  2 /67-2 /69  & 8 /65-8 /67 .

AFtr'IDAVIT OF MAIIING

the representative
wrapper is the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 24th day of May, 1982, he served the within not ice of Decision by cert i f ied mai l  upon
Peter Dwyer the representative of the petitioner in the within procleding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Peter Dwyer
Corner ,  F inn ,  Dwyer  &  Char les ,  Esqs .
32  Cour t  S t .
Brooklyn, NY 11201

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cu-siody of
the united states Postal  service within the state of New york.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ione
sa id

Sworn to before me this
24Lh day of May, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

lTay 24, 7982

Automatique New York Inc. & City Vending, fnc.
31-10 Thonpson Ave.
long Island City, NY

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 7243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Connission can only be instituted
under Art icle 78 of the Civi l  Practice Laws and Ru1es, and must be comenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone / l  (518) 457-2A7a

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Peter Dwyer
Corner, Finn, Dwyer & Charles, Esqs.
32 Court St.
Brooklyn, NY 11201
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

AUTOUATIQUE NEIC YoRK, INC.
and

CITY VENDTNG, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax traw for the Periods August L,
1965 to ilarch 31, 1967 and February 28, 1967
to  February  18 ,  1959.

I. Irlhether the deterrninations in this matter

statute of l imitat ions, sect ion 1147(b) of the Tax

DECISION

are barred by the applicable

Law.

Pet i t ioners, Automatique New York, Inc. and City Vending, Inc.,  3l-10

Thonpson Avenue, Long rsland ci ty,  New York (now "Automatique, rnc.") ,  f i led a

petition for revision of a determination or for refund of sales and use taxes

under Articles 28 and 29 of the Tax Law for the periods August 1, 1965 to March

31,  1967 and February  28 ,  1967 to  February  18 ,  1969 (F i le  No.  o l0 l l ) .

A forrnal hearing was held before Solomon Sies, Hearing Off icer,  at  the

offices of the State Tax Commission, Two World Trade Center, New York, New

York'  on November 18, 7976 at 9:45 A.11.,  and was cont inued before Edward L.

Johnson, Hearing Off icer,  at  the same off ices on JuLy 27, 1977 at 9:15 A. l t .

Pet i t ioners appeared by Corner,  Finn, Dwyer & charres, Esgs. (Peter Dwyer,

Esq. ,  of  counsel) .  The Audit  Divis ion appeared by Peter Crotty,  Esq. ( I larry

K a d i s h ,  E s q . ,  o f  c o u n s e l ) .

ISSUES
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II. l{hether the sales at ten centg or

vending nachines were within the exenption

the Tax Law.

Period
Ended Tax

less made by petitionera through

accorded by sect ion f1 f5(a)(13)  of

Penalty
aad

Interest Total

III. l,/hether the State Tax Conmission's interpretation of tbe tern

"pr imari ly" as used in sect ion'1115(a)(13) of the Tax Law is binding on

pet i t ioners.

IV. ldhether penalties and interest assessed against petitioners under

sect ion f f45(a) should be renit ted in whole or in part .

I'INDINGS OF I'ACT

1. On Novenber 27, 1.968, the Audit Division issued a Notice of Determination

and Demand for Payment of Sa1es and Use Taxes Due (Not,ice No. 90,7571045-A),

asseseing petit ioners a tax deficiency of $38,378.48, plus penalty and interest

of $11,578.00 for a total al legedly due of $491956.48. The Notice had been

amended as of February 5, 1969. It detailed the taxes due as follows:

8/31/6s
tt /3016s
2/28/66
s/31/65
8/31/66
tL/3A/66
2/28/67
s/37/  67
813r /67

Tota1 Due

$  1 ,605 .89
3 ,494 .20
3 ,352 .17
4,274.44
4 ,A44 .01
3  ,999  .05
4 ,  o?0 .45
41767 .99
8 ,830 .  28

$38  ,378 .48

$  719 .78
1 ,461 .31
1 ,301 .  35
1 ,509 .65
1 ,327  .28
t 1192.56
I , 091 .74
I , 135 .78
1  ,838 .55

$1 r ,578 .00

$ 2,325.67
4, 955 .5 1
4,653.52
5 1724.09
5 1371.29
5  ,  191  . 61
5 rt62.t9
5 ,903 .77

10 ,669 .81

$49 ,955.48

2. 0n Novenbex 27, 1968, the Audit Division issued a Notice of

Determination and Denand for PaSrmeat of Sales and Use Taxes Due (Notice No.

gA17571046-A) against pet i t ioners, assessing addit ional sales and use taxes

a1leged1y due as follows (amended I'eburary 7, f969):
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Period
Ended

8/31/65
tr/30/65
2128/66
sl31/66
8131,166
LL/30/66
212S/67
s/3r/67
8/3r/67

Total Due

$ e .24
334.74
94r .  10
234.09
279.6L
315 .38
130.  18
279.39
se7.7t

$3,  r21  .47

$  1 .89
63 .30

163 .85
37.24
40.29
40.72
14 .85
27 .69
50 .27 .

$440.  10

$  11 .  13
398 .04

I  ,  104 .95
27 r .33
319  .90
356 .10
145 .03
307 .08
648 .01

$3 ,561  .57

Tax

Penalty
and

Interest Total

3. On Harch 1.3, 1970, the Audit Division iseued a l{otice of Determination

and Demand for Paymeot of Sales and Uee Taxes Due (Notice No. 9017411828)

against Autonatique New York, Inc. for the period February 28, 1967 to Feburary

28, 1969, assessing addit ional sales tax as follows:

Penalty
and

fnterest
Period
Ended Tax Total

2/28 /67  g  776.26  9310.50  $1 ,085.76
5/31 /67  926.70  342.88  1 ,259.58
8/31/67 35.50 12.07 47.57
2/29 /  68 28. pl .  128.0s

Tota l  Due 9r ,838.50  9693.46  92 ,53r .96

4. Autorratique New York, Inc. ('tAutomatique") is a corporation in the

food service business. It operated industrial cafeterias, installed and

maintained vending nachines selling sandwiches, hot aod cold beverages, candy,

pastries and cigarettes at various locatioas in l,Iew York City and elselrhere in

New York State. It had also operated a connissary fron August 1, 1965 to May

31, 1957 under the name of Brady Food Service Corp., when the name was changed

to Autonatique New York, Inc.
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City Vendiag, fnc. ("Cityt') operated a veading nachine business in

New York City and in Nassau County, as well as a wholesale nilk businegs in

l{aspeth, Queens, New York. The vending machines sold food, cigarettes, hot

and cold beverages, and caudy. Petitioner City Vending, Inc. nerged with other

corporations as of May 31, 1967 under the name of Automatique l{ew York, Inc.

6. The Audit Divsion qonducted a field audit of both City and Autonatique

for the period August l, 1965 through August 31, 1967, and an audit of Autonatique

for the period August 1, 1965 through February 28, 1969. A comprete set of

double entry books was found i.ncluding generaL ledger, fixed asset invoi.ces,

expense purchase invoices, daily sales records, cash books, finaacial statenents,

and cafeteria and vending nachine location lists. Petltioners' gross sales

ltere accepted as recorded based on tests of narked dp purctrases. The test

periods were Apgust 1, 1965 to May 31, 1966 and June 1, 1966 to l tay 31, 1967.

7. Petitioners paid oo sales taxes on items rlold through veoding nachines

at  10$ or  less .

8. The Audit Division determiaed that petitioners, City and Autonatique,

did aot meet the reguirenent of sectioa ff15(a)(f:) for s&Ies tax exenptioa

since they were not Brinarily engaged in making sales of itens at 109 or less

sold through coin operated machi.nes.

9. Audit schedules and the stipulatioa of counsel for petitioners and the

Audit Division show that during the tr)eriods August 11 1965 through August 31,

1967 aad February 28, 1967 through February 18, 1969, petitioner's gross sales

at' 10C or less from coin-operated machines were ia excesa of fifty percent but

not mpre than sixty percent.

10. Eighty Percent of petitionersr total sales in the periods for which

the determinations were issued were from vendirrg nachine salee.
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11. The Audit  Divis ion's interpretat ion of the term trpr imari ly" in

sect ion 1115(a)(13) of the Tax Law was not f i led with the Secretary of State

during the periods covered by the notices of deficiency. It was not a rule

or regulat ion.

12. The Audit Division's administrative interpretation of the word

"pr imari ly" as used in sect ion 1115(a)(t3) was publ ished on January 6, 7967 in

Question 356 and the answer thereto in Sa1es Tax Information Letter No. 24,

and in Sa1es Tax Information Booklet No. 6, S.T. 216, March, 1970 at page 10.

Also, in a different context, the Audit Division had in Sales Tax fnformation

Letter No. 31, on July 31., 1.969 at Question 380 and the answer thereto construed

the term "prinarily" to mean at least 75 percent. Petitioners adrnittedly had

knowledge of these published interpretations,of the tern rrprimarily" by the

Departnent of Taxation and Finance.

13 .  Pet i t ioner  pa id  $3r121.47  Ln  tax  p lus  $333.64  in  in te res t  fo r  a  to ta l

o f  $3 ,455.11  on  assessment  No.  901757,046-A pr io r  to  the  fo rmal  hear ing .

14. Pet i t ioners, City and Automatique, f i led no wi l l fu l ly false or

fraudulent sales or use tax returns with intent to evade the tax. Petitioners

executed no consents extending the limits of time within which additional sales

or use taxes could be assessed for the audit  per iods here involved.

CONCI,USIONS OF I.AW

A. That a notice of determination and demand for paJrment of sales and

use taxes due issued pursuant to section 1138 of the Tar Law is an assessnent

for additional tax due. The notices of determiaation and demands for

payment of sales and use taxes issued by the Audit Division against petitioners

City and Automatique r,rere not barred by the three-year statute of limitations

set out in sect ion. lL47 (b) of the Tax Law. The last sentence of sect ion 1147(b)
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of the Tax Law expressly states that I' if the time to assess additional tax would

otherwise have expired on or before December nineteenth, nineteen hundred

sixty-nine, the tine to assess such additional tax is extended to and including

December twent ieth, nineteen hundred sixty-nine.. ." .  Assessments 901757,045-A

and 90 ,g57 1046-4 were issued on Novemb ex 27, Lg68. Since the last U'"a. ,ot

f i l ing assessment No. 90r747r828 was March 20, 1970, that assessment f i led on

March 13, 1970 was t i rnely f i ted

B. That the sales made by petitioners City and Automatique through their

coin operated vending nachines qrere not within the exemption accorded under

sect ion 1115(a)(f l )  of  the Tax Law. That exemption has. been interpreted by

the Audit Division charged with its application to mean that 75 percent of the

gross sales of the ta)rpayer must be sales of 10Q or less to rneet the requirenent

that a retai ler is exempt under sect ion f115(a)(13) of the Tax Law as "pr inar i ly

engaged in making such salest ' .

The administrative determination by the Department of Taxation

and Finance that rr . . .pr imari ly engaged in making such sa1es" means that the

retailer must have vending machine sales of 10C or under for at least 75% of

his total governs the application of the exemption afforded by section

1115(a) (13)  o f  the  Tax  Law.

The Court  of  Appeals stated in Howard v. lSjman, 28 N.Y.zd 434,

3 2 2  N . Y .  S . 2 d  6 8 3 ,  6 8 5 :

rrft is weII settled that the construction given statutes and
regulations by the agency responsible for their administration,
i f  not i r rat . ional or unreasonable, should be upheld. (See e.g.
MaFteT of Mounting & Finishing Co. v.  UcGoldf ick, 294 N.Y. 104,
t O B ,  6 0  N . E . z d  9 2 5 ,  8 2 7 1 '
Matter of  Colgate-Palmol ive-Pebt Co. v.Joseph, 308 N.Y. 333,
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This interpretation by the Departnent hae been published siace 1967

and the legislature has not seen fit to change it.

"The adniaistrative interpretation of a statute over a period
of time by the agency operaticg uuder the statute is entitled
to much weight, particularly where the comand of the statute
is not too plain and room is left for interpretation.',
Rabini tzky .v,  ,McNamar.g, 81 N.Y.S.2d 737, 738

C. That the delay in paying the additional Eales ta{es due on vending

machine $41es nay be deened excus4ble due to petitionerst reliauce on legal

advice. PenAlties and intereet above the legal mininnn are therefore waived.

D. That the petition of Autonatique Ngw York, Inc. and City Vending,

Inc. is Sranted to the extent indicated in Concl-usion of Law'tCt 'above. The

Audit Division is hereby directed to accordingLy modify lrotices No. 901757,045-1.,

No. 90 1757 r045-A, aod No. 90 17411828. Except, as so granted, the petition if

in all other respects denied.

DATED: Albany, New York

MAY 2t'1982


