
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Arc Welding Supply Co.,  Inc.

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
P e r i o d  3 / L / 7 2  -  2 / 2 8 1 7 5 .

AFFIDAVIT OF MAITING
Revision
Use Tax

the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 11th day of June, 1,982, he served the within notice of Decision by
cert i f ied mail upon Arc lr lelding Supply Co., Inc., the petit ioner in the
within proceeding, by enclosing a t lul copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Arc Weld ing Supply  Co. ,  Inc.
467 Bruckner BIvd.
Bronx, NY 10455

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the petit ioner.

Sworn to before me this
11th day of June, L982.

addressee is the petit ioner
wrapper is the la_st known address

,/ / ,.-

sa id
said



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the
o f

Arc l,tlelding Supply

Petit ion

Co . ,  I nc .
AT'FIDAVITOF MAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 311/72 -  2 /28/75

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that
of the Department of Taxation and Finance, over 18 years of
the 11th day of June, 1982, he served the within notice of
cert i f ied mail upon Wil l iarn Scarnati the representative of
the within proceeding, by enclosing a true copy thereof in

That deponent further says that the said addressee is
of the petit ioner herein and that the address set forth on

postpaid wrapper addressed as fol lows:

Wil l iam Scarnati
Ridge Rd.
Syosset, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the- exi lusive care and cuitody of
the United States Postal Service within the State of New York.

he is an employee
age, and that on

Decis ion by
the petit ioner in
a securely sealed

the representative
said wrapper is the

Iast known address of the representative of the petigioner.

Sworn to before me this
L1th day of June, L982.

l -



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 11,  7982

Arc hlelding Supply Co. , Inc.
467 Bruckner B1vd.
Bronx, NY 10455

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Art icle 78 of the Civi l  Practice Laws and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed i.n accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
A1bany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COI"TMISSION

Petit ioner' s Representative
hli l l iam Scarnati
Ridge Rd.
Syosset, NY
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ARC I{ELDING SUPPTY C0., INC.

for Revision of a Determinat ion or for
of Sales and Use Taxes under Art ic les
29 of the Tax Law for the Period March
through February 28, 1975.

DECISION

timely filed New York State

March L, 1972 through

Refund
28 and

1,  7972

Petit ioner, Arc tdelding Supply Co., Inc., 467 Bruckner Boulevard, Bronx,

New York 10455, filed a petit.ion for revision of a determination or for refund

of sales and use taxes under Art icles 28 and 29 of the Tax Law for the period

March 1,  1972 through February 28,  1975 (F i le  No.  14885) .

A formal hearing was held before James T. Prendergast, Hearing Off icer, at

the off ices of the State Tax Commission, Two l. lorld Trade Center, New York, New

York, on August 16, 1978 at 2:50 P.M. Petit ioner appeared by hl i l l iam Scarnati,

i ts president. The Audit Division appeared by Peter crotty, Esq. (samuel

F reund ,  Esq . ,  o f  counse l ) .

ISSIIES

I. Whether the use of a test period result ing in a nargin of error

percentage should be applied to the entire tax period in question.

II.  Idhether the Audit Division should have disal lowed exempt sales claimed

by petit ioner for the entire taxable period.

FINDINGS OF FACT

1.  Pet i t ioner ,

and local  sa les and

February 28,  1975.

Arc Weld ing Supp1y Co. ,  Inc. ,

use tax returns for the period
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2. Pet i t ioner executed consents extending the period of l imitat ion for

asessmenL of sales and use taxes for the period March 1, 1972 through February

28, 1975 unt i l  December 20, 1976.

3. 0n Apri l  5,  L976, as the result  of  an audit ,  the Audit  Divis ion issr.rcd

a Notice of Determination and Denand for Payment of Sales and Use Taxes Due to

pet i t ioner for $221867.90 in addit ional tax, plus 99 1634.96 in penalty aud

in te res t ,  fo r  a  to ta l  due o f  $321502.85 .

4. Pet i t ioner subsequent ly f i led an appl icat ion for revision of said

determinat ion.

5. 0n audit ,  pet i t ioner 's tax returns, journals,  Iedgers and source docu-

ments were examined. The auditor found that the gross sales recorded in the

general  ledger exceeded the gross sales reported on the sales tax returns by

$28,674.00. The auditor considered such sales as addit ional taxable sales.

The auditor analyzed the December 1973 exernpt sales and computed disallowance

percentages of 25.5273 percent for New York City,  2.5665 percent for Nassau

County, .1567 percent for the City of Mount Vernon, .2501 percent for the City

of White Plains and 90.6106 for New York State. These percentages of disal lowance

were projected over the audit period to determine disallowed exempt sales of

$351r119.00. The auditor analyzed the recurr ing expense purchases for December

Lg73, January L974 and February L974 and computed an error rate of 35.68 percent

for vehicle maintenance expense purchases. He projected this over the audit

per iod to arr ive at vehicle maintenance purchases subject to use tax of $2r517.00.

The auditor anaLyzed all fixed asset purchases in the audit period and found

tha t  use  tax  was due on  $11818.00  o f  the  f i xed  assets  purchased.
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6. After a conference held on January 25, 1977 ,  the Audit  Divis ion's

c la im fo r  sa les  and use taxes  was reduced f rom $221867.90  to  $71819.59 .  Sa id

reduct ion was due to pet i t ioner 's presentat ion of addit ional doc'mentat ion in

suBport of its exempt sales. The disallowance percentages computed on audit

I rere accordingly revised to 3.8578 percent for New York City and 10.0210 percent

for New York State.

7. At the hearing, petitioner argued that its exempt sales rdere supported

by exenption forms. Properly executed "Resale Certificates" received from

Hudson Harbor-79th Street Boat Basin, Inc.,  79th Street & Hudson River,  New

York, New York and Bronx Psychiatr ic Center,  1500 lCaters Place, Bronx, New

York were introduced into evidence. The other forms petitioner introduced

were inappropriate to the transactions for which issued or for transactions

not within the test per iod.

8. Petitioner maintained adequate books and records from which the Audit

Divis ion could have determined pet i t ionerrs actual sales and use tax l iabi l i ty.

9.  Pet i t ioner acted in good fai th at al l  t imes and did not wi l l fu l ly

attenpt to evade the tax.

coNctusloNs otr'tAItI

A. That although there is statutory authority for use of a test period to

determine the amount of tax due, resort to such method of computing tax liability

must be founded upon an insufficiency of recordkeeping which makes it virtually

impossible to verify such liability and conduct a complete audit (Cha_f!e!r v,

S t a t e  T a x  C o n n i s s i o n ,  6 5  A . D . 2 d  4 4 ,  4 1 1  N . Y . S . 2 d  4 1 ) .

B. That petitioner maintained adequate records. The estimated procedures

used to determine the sales and use taxes due from petitioner are arbitrary
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and capric ious. Pet i t ioner 's l iabi l i ty is l imited to the actual amount found

due in the test per iods.

C. That sect ion 1132(c) of the Tax Law provides, in part ,  that a vendor

shal l  not be required to col lect tax from purchasers who furnish a cert i f icate

of resale in proper form.

D. That pet i t ioner received properly completed trResale Cert i f icatesn to

substant iate exempt sales to ( i )  Hudson Harbor-79th Street Boat Basin, Inc.

and ( i i )  the Bronx Psychiatr ic Center.  That,  therefore, sales to said

otganizations are exempt from tax.

E. That penalties and interest in excess of the minimum statutory rate

are  cance l led .

F. That the pet i t ion of Arc l , ie lding Supply Co.,  Inc. is granted to the

extent indicated in Finding of Fact 116[ and Conclusions of Lavr t '8",  t tDtt  and t tEtt

above. The Audit Division is hereby directed to accordingly modify the Notice

of Determination and Demand for Payment of Sales and Use Taxes Due issued

Apri l  5,  1976. Except as so granted, the pet i t ion is in al l  other respects

den ied .

DATED: Albany, New York

JUN 1 1 1982
ATE TAX COMIIISSION


