
STATE 0F litEl,rr YORK

STATE TAX COIIIfiSSION

In the Matter of the Petition
o f

01ga & Pola Weiss

ATFIDAVIT OT UAIIIilG

for Redetermination of a Defici.ency or a Revision
of a Deternination or a Refuad of Sales & Use tax
under Artlcle 28 of the Tax Law for the Periods
6171-8171 ,  12 /71 -2 /72 ,  6 /72 -5  /7s .

State of New York
County of Albany

Jay Vredenburg, beiag duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finaace, over 18 years of age, and that on
the 2nd day of October, 1981, he served the within notice of Determination by
certified mail upon 01ga & PoIa Weiss, the petitioner in the within
proceedinS, bY enclosLng a true copy thereof in a securely sealed postpaid
wrapper addressed as folJ-ows:

01ga & PoIa lCeiss
409 Brighton Beach Ave.
Brooklyn, NY 11235

and by depositing same enclosed in a postpaid properly addressed wrapper i.n e
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein antl that the address set
of the petit ioner.

Sworn to before me this
2nd day of October, 1981.

that the said addressee is the petitioner
forth on said wrapper is the last koown address



STATE
STATE

OF I{IEW YORK
TN( CotftfiSSIoN

In the Matter of the Petition
o f

01ga & Pola hleiss

AIT"IDAVIT OF }TAIIII{G

for Redeteunination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 of the Tax Law for the Periods
6 /71 -8 /77 ,  r2 l7 r -2172 ,  6 /72 -5 /75

State of New York
County of Albany ,

Jay Vredenburg, being duly sworn, deposes and says that he is an prployee
of the Department of Taxation and Finance, over 18 yeard of age, and that on
the 2nd day of 0ctober, 1981, he served the within notice of Deternination by
certified mail upon Morris From the representative of the petitioner in the
within proceedinS, bY enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Morris From
505 Fifth Ave.
New York, NY

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the petitioner
last known address

further says that the said addressee is the representative
herein and that the address set forth on said nrapper is the

of the representative of the petitione

Sworn to before ne this
2od day of 0ctober,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

October 2, f981

01ga & PoIa Weiss
409 Brighton Beach Ave.
Brooklyn, NY 11235

Dear Mr.  & Mrs,  Weiss:

Please take qotice of the Determination of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Conmission can only be instituted
under Article 78 of the Civll Practice Laws and Rules, and nust be comenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths fron
the date of this notice.

Inquiries concerni-ng the computation of tax due or refund allowed in accordance
with this decision uray be addressed to:

NYS Dept. Taxation and Finance
Deputy Coumissioner and Counsel
Albany, New York 72227
Phone /f (518) 457-6240

Kry'"'WffiX"^t'"L
STATE TN( COMIIISSIO}I

Petitioner' s Representative
Morris Fron
505 Fifth Ave.
New York, l{Y
Taxing Bureau's Representative
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2. Ar May L4, L976, as the result of an auilit, tte Aldlt Divisiqr isswd a

llctice of Determination ard Dsnard for Palment of Sales ard IJEe Taxes Dn agallst

aplicants for ttre periods JurE l, 1971 tluough August 31, 1971, Decenber I, L971

through nebruary 29, L972 arul June L, L972 thrcugh lrby 31, L975 for tarrcs due of

67,076.89' ph.rs penalty ard interct of $3,357.04, for a btaL of $10,433.93.

3. Applicants exectrted a @nsent extenOfrg the perlod for assessrent of sales

ard use ta:(es for the period June 1, 1972 tnrough llhy 31, L975t to Jtr1y 20t 1976.

4. O: audit, the Audit Dlvision took the positJon tlrat appllcantsr saLes of

roasted ctdckens in a teated state uere subject to tal( ard detennirnd that sudr

sales represented 90 peroerr,t, of ths chickeng sold vfiictr resulted jn additional saleg

ta:Gs due of $71015.79. rte Audit Dlvision also fourd use ta:€s due of 961.1.0 on

t.tn purchase of fi:cd assets htdch are rpt @ntest€d by 4plioants.

5. the Alldit Division stipulated that. the taries assesEed for tle perSods

Jtrre 1, 1971 tt&€ugh AlryEt 31, 1971 arrl Decenber L, L97L tlrrough flebnnry 29, L972

were batred bY t.tte statxrte of ljnritations arrf theretry should be deleted frsr the

rptioe.

6. Appltcants dtd rpt mltect sales ta:r frun their gtxiurnrs; tsdever, tltelz

esLinEted tltat 10 peroent of the c*rickerrs rmre rcld leated ard tberefore reporEed

ard 5ra:i.d sales ta:( on 10 peroent of grrss reeipts.

7. At ttte hearing' the Aldit Dlvision argrled that all ttre chic*ens sold ltere

subJet to tax irregardless of r*hetter tley r,rere lpated or unheated, sjrrce the

chlcl<.ens were rot sol.d in tte sane form, ontitlon, Erantity ard pacJ<agixg as in

foori stores.

8. Chid<ens r.iere plaed in a display urui.t or renrained in ttre kitcfien on trays

after tley r,are firlly €olEed, AFpltcants did rpt harre an1'lmrnjlrg dcnrioee or in anlr

way atteng:t to maintah $E chicl<ens at a tenperatrlre hiqher than the surroundtrg
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air teurperature. fte only tlne that a ctr-iclcen roas sold in a teated Etate' was tfien

a custcner otncidentally nrade a purchase $ften tle ahicltens r,velre just nsmved fign

tle oven.

9. lpplicarrts' seJ'lirg price of ctrielcens rms determlrred hty t}e vai$t.

10. Applicants did, rpt have any facillties for orrprenise onsrxptlon.

11. Oooked strickens, gjmiLar to tbcse sold by the applicarrt' are available in

gpscery stores and ot}er similar establ,islrrent^s.

qqrrsrCIqs or law

A. Ihat the additional taxes assegsed for the perlods J\me l,' 1971 t}rrctdt

Augrrst 31, 19?I ard Dec$er L, I97L thrcugh F.ebruary 29, L972 are canelled based

on FJnnirq of Fact '5".

B. ltnt appltcantsr eales of pr*ooted chlckens eold ln an unheated' state

ard for offl>remlse cursurptiur a:re not $rbject to ta>( witldn t}re Eeanirq ard

intent of sectisr 1105(d) (i) (3) of the Tax L,arv; ttrerefore, tlre ddlti,oral sal-es

talcs cleterrnined to be dr:e for tlre period Jrrne J-, 1972 ttrrorryh lthy 3l-' 1975 are

cancelled.

C. Ihat, the applicatjon of OIga Weiss ard Fol-a WeLss ls granted to tlE o.tent

inilicated in oonclusions of r-art "A" and "8" abo\rct tf,lat the Audit Divlsion i-s tprerry

direceed b rcdify the llctie of Detesnination ard Dernarrl for Palmerrt of Salee ard

Use Ta:Ge Due issued llay 14, I976i ard tlat, exaept as so gn:anted, tne appli.catlon

is ln all otber nespects derded.

DAIIF: Albarry, New York

J' -'*X981



W^0 eN
I
i

t

\\$J$

l t 'V
t \SJ

s?qr f.

i ${#fs.l'

ffi

xgE-N
t.E!t;
iH;iHi



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

October 2, 1981

01ga & Pola lfeiss
409 Brighton Beach Ave.
Brookllrn, l{Y 11235

Dear Mr.  & Mrs.  Weiss:

Please take notice of the Determination of the $tate Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proqeeding in court to
review an adverse decision by the State Tax Comissioo can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be comenced in
the Suprene Court of the State qf New York, Albany Couoty, within 4 nonths fron
the date of this notice.

Inquiries concerning the comqrutation of tax due or refr:nd allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Coqnissioner and Counsel
.dlbany, New York 12227
Phone /l (s18) 457-6240

W*Ffiy"^u.4
STATE TN( COMI{ISSION

cc : Petitioner I s Representative
Morrls From
505 Fifth Ave.
New York, NY
Taxing Bureauts Representative



SEA$ OF NEW YORK

STNTE TA)( CCIEfiSSION

In the lfatt€r of the A5plication

of

OIGA 9flETSS ard POIA I{ETSIS :

fu nevision of a Eteminatisr or for bfund :
of Sales ard. tlse Ta:€s urdelr Articles 28 artd
29 af the Tax La,r for the Perjods ;Iune l, 197L:
thloryh Ar$st 31, 197L, Decsnber 1, 197L
tluprrJh Febnrary 29 | L972 ard Jlule Lt L972 3
*rough t"tay 31, 1975.

TEMMITNtrrcbI

AFplicants'. Olga l€iss atrt Fola !€iss, 409 Brichtst Beadr Avemle, Brookl1m,

tlew York 11235' filed an agplicaliur for rerrisisr of, a deteurinaLion c fs rdrrrd

of sales ard use taxes urder Articles 28 ard 29 of,, tbe Ta:. Iar fon the periods

Jrlne 1, 197f thmryh Alrgnst 31,, 1971, Decesrber 1, 19?1 ttuorryh February 29, L972 and,

Jrure I, 1972 t$rorgh t{ay 31, 1975 (File Nc. 16546).

A $nall claims hearciry was held befee ArtJnrr Johnson, Hearirg Offier, at tlre

offices of ttre State Tan Ocnrr.issior, Tirc lbrld Trade @rter, librv Yod<r tibv Yord<, crr

Oct.&en 30, L979t at 1:I5 P.M. Applicants aeeearea fry rcrzis Etcm, pA. lBre Ardit

Division aepearea by Rafph J. vecctrio, Fsq. (Barry Eesler, Esq., of onsel) .

!$ether the sale of pr*ooked, dti*ens for off-prenise onsrnptior is $bjec€

to sales ta:<.

FINDIT{GS CF'F'ECT

1. turirq tne peniod at issue, applicant-s, Olga l€ise ard PoIa $Ieiss, orperatecl

a takmrt food store wtrictr sold srrctr items as ctriciken, reat loaf , h*rrger, fried,

fish, salads, cakes ard gnddi:rgs.
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2. Ar May 14, L976, as ttre result of an ardit, the Aldit Division issued a

lbtice of Deteunination ant Demard for Palurerrt of Sales ard Use Taxes nle against

applicarrts for tlre period.s Jtlne I, lgTL ttrrcrgh August 31, 1971' Decetrer 1r 1971

tlrrcugrt February 29, L972 anl June \ L972 tbrough l{ay 31, 1975 f,or taxes dre.of

$7rg:76.89, plus penalqr ard interest of $31357.04, for a btat of $1014-33.93.

3. Applicants er<esrted a @nsent oseenAirq the period for asEesffiit of, sal.es

and use tarcs for ttre period June l, 1972 throqh !{ay 31, L975, to Jtrly 20, J976.

4. Gr auAit, tlre Ardit Division toolc the position that atrplicants' saleE of

roasted chlckens in a heated state were srbject, to tan afll deteunjled ttrat Eudl

sales regreserrted 90 perent of tln chickens sold whidl resulted in additisrat sales

ta:€s due of S7,015.79. Ete Ardit Division also fotnd usre ta:<es &le of $51,.10 qr

the purchase of fi:ed assets vrhich are rpt ontested by ryplicants.

5. rhe Atr4it Divisi.on stipulated t$at the ta:cs assessed for tbe pertAs

June l, t97t ttr:ough Alrgust 31, 1971 ard Decenbelr L, L1TL ttrlprgh lEbuary 29, L972

were barted by tlre staterte of Urnttations ard ttrerebry shouJd be deleted fis the

notice.

6. AFplicants .lid nct alLect, sales ta:c fsn t&eir crlstsnerst hil€ver, they

estjmated that 10 percent of the chic*ens were sold teated ard ttrerefore reportee

atrf paid sales tar< on I0 peerrt of grcss reeipts.

7. At tl:e fiearint, the Audit Divisjon argrrcd that aIL ttre ctrickens sold r,ere

sr:bject to tax i-n:egardLess of, rtretlrer ttrcryr were fpated or r.urheated, sine the

chickens wer:e rpt sold jn tlre sam foar, ordition, quantity and packagiJq as il

fmd stores

8. Cttici(ens were placed in a display unit or rsnailed in the kitch€n on trays

after tlrey r,vere fr:tty oolced. Applicarrts did rpt have ar4r leaurdrlt deulces or in any

t^ray attslPt to naintajn the chiclcens at a tenper=rture higher t$an ttle sur:orrrding
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air tgrperatr:re. lhe only tinra that a cfr.icl€n raas sold jn a heated state' was when

a custcrrEr ojncidentally nrade a Elrchase vfien the dricl€ns were jr:st rsrpved frcnt

the oven.

9. Applicants' sellirlg prie of ctrickens ras deteuldn€d b&t tbe t€ight.

10. Applicants djd rpt trarrc arry faciJ.ities for onlranrise @nffiPtict.

lI. Cooked clrickens, sjmiJ.ar b ttpse sold by tne agplicarb' are availabte in

g:mceQ/ stores and otier simiJar estabListuenLs

CCDU,USICIiE OF'I,AW

A. *rat ttre arlrritiona.l taxes asseEsed for ttre periods Jtr€ 1, UITI thlougtl

August 31, 1971 arri Decden l, 1971 tfrou$ lEbruary 29, Lg72 ane caroeJ.ld based

on Firding of Fact tr5".

B. lfrat applicantst sales of prrcked ctrickens sold in an rsrtreated state

ard fon offaranuise ors,npticr are rpt subject, to ta:( wi$in the rcaning ard

irrt€nt of sec'tion fms (d) (i) (3) of ttre Ta:< I-ari ttrerefore, the additj"maf sales

ta:Gs determined to be due for tne period Jr:ne 1, 1972 tnroqh !{ay 31' 1975 are

cancelled.

C. that ttre application of OIga Weiss anl Fola Weiss is glnnted b the e:ctent

ind.icated il Oonclusions of Larrr uN' arul "Brr above; tlrat the Audit, Division is trereby

djrected to lrodify the l{otie of DeEendnatiqr ard Dsnarut for Palnent of Sales arrt

Use Ta:<es D:e i-ssued l€y 14, L975i ard that, except €ls! so granted, the aEplicati.qr

is in all ottren respecLe denied.

. DIIIIED: Albarry, l{€$r York

ocT 0 2 1981


