
STATE Of I,IEtt YORK
STATE TN( COMMISSION

Matter of
o f

Utopia Productions, Inc.

AIT'IDAVIT Otr' I{AIIING

for Redeteruination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iods 917169 -  7 t /3a/69 & 9 l t l72 -  8 /3r /75.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within notice of Decision by mail
upon Utopia Productions, Inc., the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addregsed
as fol lows:

Utopia Productions, Inc.
ATTN: Jeffrey Kanew
45 East 89th St., Apt. 22D
New York, NY 10028

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service wlthin the State of l{ew York.

That deponent further says tbat the said addressee is the petitioner
herein and that the address set forth on gaid wrapper is the last
of the petit ioner. /

Sworn to before me this
L9th day of June, 1981..



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 19,  1981

Utopia Product ions, Inc.
ATTN: Jeffrey Kanew
45 East  89 th  S t . ,  Ap t .  22D
New York, NY 10028

Gentlernen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adtrinistrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comnission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be conmenced in,
the Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquiries concerning the computation of'tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone if (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Petitioner t s Representative

Taxing Bureau's Representative



sTAlE pr NEW YORI(

sTAll T$( CoMlrrssloN

fn the Matter of the Petition

of

rrToPrA PRODUCTIoNS, INC.

for Revisiou of a Deteruination or for Refund
of Sales aad Use Taxeg under Articles 28 and
of the Tax Law for the Periods Septenber 1,
1969 through November 30, 1969 and $eptenber
1972 through August 31, 1975,

DECISION

29:

1 , :

Petitioner, Utopia Productions, Iac., 45 East 89tb Street, Apt. 22D, New

York, l{ew York 10028, filed a petition for revision of a deternination or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

periods Septenber l, 1969 through l{ovember 30, 1959 and Septenber 1, 1972

through August 31, 1975 (File No. t7666).

A snall clains hearing was held before Arthur Johnson, Hearing 0fficer, at

the offices of the State Tax Cornmission, Two tlorld Trade Center, New York, l{ew

York, on September 17, 1979 at l:15 P.l{. and continued on Jaauary 20, 1981 at

9:15 A.M. Petitioner appeared by S. Zachery Sheer, CPA on Septenber 17, 1g7g

and by its President, Jeffrey Kanew on January 20, 1981. The Audit Division

appeared by Ra1ph J. Vecchio, Esq. (Frank Levitt aod Angelo Scopellito, Esgs.,

of counsel).

ISSIIES

I. Idhether petitioner is liable for sales taxes it failed to collect fron

certain of its custoners.
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II. l'Jhether petitioaer's purchases of tangible personal property and

services used in the production of advertising fi"lns coostituted purchases for

resale to i ts cu$toners.

III. I{hether the Audit Division timely assessed addiuional taxes for the

period September 1, 1969 through Novenber 30, 1969.

trINDINGS OF FACT

1. Petit ioner, Utopia Productions, Inc., is a f i lm editor. f t  produces

coming attractions (trailers) and radio and t.elevision comnercials for motion

picture studios.

2. On November 30, 1976, as the result of an audit, the Audit Division

issued a Not.ice of Determination and Demand for Payment of Sales and Use Taxes

Due against pet.itioner for the period Septenber 1, 1969 through Novenber 30,

1969 and September 1, 1972 through August 31, 1975 for taxes due of $20,500.39,

p lus penal ty  and in terest  o f  $10,279.93,  for  a  to ta l  o f  930,780.32.

3. Petitioner executed a consent dated December 12, 1975 extending the

period of limitation for assessment of sales and use taxes for the periods at

issue,  to  December 19,  7976.

4. 0n audit, the Audit Division, based on its examination of sales

invoices for the entire audit period, deteruined additional taxable sales of

$71,797.24 and tax due tbereon of $5 1621.67. Such sales represented sales of

filn delivered wlthin New York City on which no sales tax was collected. Tbe

Audit Division also exanined erpense purchases for the period January 1, 1974

through Decenber 31, 1974. Petitioner was held liable for use tax on purchases

of $68 1484.65 for the test year. Said amount was related to gross sales for

the same year to determine an error factor of 5.477 percent which was applied

to gross sales for the audit period to arrive at total taxable expense



-3-

purchases of $189,348.99 and tax due thereon of $13,877.95. Use taxee of

$11000.77 wete asserted on fixed assets acquired during tbe audit period,

however, at the hearing petitioner conceded that such taxes were due.

5. The addltional taxable Ea1es of $771197.24 found by the Auitit Divigion

were couprised of the following:

United Artiste Corp. $70 ,113 .50
Bing Crosby Productioos 4,415.2A
Avco Bnbassy 2,668.54

United Artists Corp. advised petitioner os its purchase orders not to

collect ssles tax on certain filrns which it indicated were for export to

foreign couatries. Subsegueat to the audit period, United Artists notified

petitioner that its previous deternination that film received in l{ew York for

reshipmeat to foreign countries was erroneous and requested petitioaer to

col.lect tax on all such sales in the future.

United Artists' books and records were subject to a sales aod uae tax

audit for the period June 1, 7972 through May 31, 1975. The resulting

ileficiency rras paid by United Artists.

6. In the process of produciag advertising filns petitioaer is supplied

with a motion picture and various naterials relating to the notion picture by

the customer. Petitioner selects certain sections fron the filn, re-edits,

adds titles, narration, nusic and conbines all such elements into a finisbed

advertising film. Petitioner purchases or rents the necessary tangtble

personal property and engages the suppliers of oecessary services reguired to

produce the completed film.
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7. The purcha,ses of tangible personal property and services at issue

consist

a )
b )
c )

d )
e )
f )

s)

h)

of the following:

equipment repairs, parts and supplies
props and set materials used in filning certain scenes of a filn
rental of stock footage from a film library which is duplicated
and incorporated into the filn being produced
rental of a studio and equipment
set designer and construction drawings
music production for the Joseph E. Levine screen logo
services of an anination studio which created and perforned the
original photography and produced the optical negative for segmeotg
of the coming attraction for the "llan with the Golden Gun'l
video tape studios that made video tape copies of a completed
corunercial

i) fi lm laboratories that produced duplicate exhibition prints of
a commercial

j) 8-track tape recording of a radio commercial
k) recording, narration and sound mixing services
I) film tape on which copies are nade
n) check prints of tbe final optical work
n) multiple copies of a soundtrack

Petitioner conceded that tax was due on the purchases referred to in

(a) above. Such purchases totaled $11225.00. With the except ion of the

purchases indicated in (a),  (b),  (c),  (d) and (e),  the tangible personal

property purchased as such and any tangible personal property it received in

connection with the purchase of a service are transferred to petitionerts

customer.

8. Petitionerts invoices itenized the specific expenses incurred in the

production of the conpleted film. The anount the custoner was charged

reflected petitionerts cost plus a markup and sales tax rdas charged oa the

total  invoice.

9. The Audit  Divis ion fai led to establ ish that pet i t ionerrs books and

records were inadequate to conduct a complete audit of expense purchases and

determine the exact amount of tax due on such purchases for the audit period.
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10. Reasonable cause existed for petit , ioner's fai lure to col lect or pay

the taxes at issue.

coNclusloNs 0F tAI{t

A. That. petitioner failed to establish that the sales set forth in

Finding of Fact r'5" were oot subject to tax as required by section 1132(c) of

the Tax l,aw and therefore is personally liable for tax required to be collected

pursuant to section 1133(a) of the Tax Law. However, although petitioner is

personally liable for the tax it sras responsible for collecting, the sales tax

is a "consuner taxtt and the consuner cannot sbift liability for pa5ment of the

tax to another person nor otherwise relieve himself of such liability in

accordance with 20 IIYCRR 525.2(a)(4). That in the instant case, ooe of peti-

t ioner's custoners, United Art ists Corp., was audited for periods that

correspond with the period at issue herein. Consequently, the Audit Division

held United Artists Corp. for the tax which it failed to pay on purchases of

advertising films fron petitioner. Accordingly, the taxes asserted against

pet. i t ioner on sales to United Art ists Corp. are cancelled.

B. That although there is statutory authority for the use of a test

period to deternine the amount of tax due, resort to such nethod of conputing

tax liability must be founded upon an insufficiency of record keeping which

makes it virtually inpossible to verify such liability and conduct a complete

audit Matter of Chartair, I4q. v. State Tax Connission, 55 AD 2d 44. That

si.nce the Audit Division failed to establish such a foundation, petitionerr s

tax liability on erpense purchases is linited to the actual amount found due

for the period January 1, 1974 through December 31, 1974.

That the purchases enumerated in Finding of Fact "7(a) through 7(e)"

constituted rtpurchases at retail't within the meaning and intent of section
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1101(b)(f) of the Tax Law and therefore are subject to tbe tax inposed under

sect ion 1105(a) of the Tax Law.

That the purchases enunerated in Finding of Fact rr7(f) through 7(n)"

Idere purchased for firesale'r within the meaning and intent of section LlOl(b)(4)

of the Tax Law and therefore, petitioner is not liable for the tax on such

purchases.

That based on the foregoing, the taxable expense purchases are

adjusted to $4,140.42 for the eut ire period at issue.

C. That since the taxes asserted for the period Septenber l, 1969 through

November 30, 1969 were based entirely on expense purchases, the issue regarding

the timeliness of the assessment of said taxes, is moot.

D. That the penalty and interest in excess of the nininun statutory rate

are cancel led.

E. That the petition of Utopia Productions, Inc. is granted to the extent

indicated in Conclusions of Law 'fAtr, ttBtt, 
"C'f and t'Dtt; that the Audit Division

is hereby directed to modify the Notice of Deterurination aad Denand

for Payment of Sales and Use Taxes Due issued November 30, 1976; and that,

except as so granted, the petit.ion is in all other respects denied.

DATED: Albany, New York

JUN 1e 1981


