
STATE OF NEW YORK

STATE TAX COMI'IISSION

In the Matter of the Petition :
o f

Willian J. Twining, DW :

for Redetermination of a Deficiency or a Revision :
of a Deternination or a Refund of Sales & Use Tax
rnder Art ic le 28 & 29 of the Tax Law for the Period:
6 l t l t t r  '  2 1 2 8 / 7 7 .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
27t*}l day of November, 1981.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of November, L981, he served the within notice of Decision by
certified mail upon William J. Twining, DVM, the petitioner in the withio
proceeding, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Willian J. Twining, DW
Rd. lt4
Gouverneur, NY L3642

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

AFFIDAVIT OF IIAIIING

that the said addressee is the petitioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 27, 1981

William J. Twining, DVM
Rd. l/4
Gouverneur, NY 73642

Dear Mr. Twining:

P]-ease take not ice of the Decision of
herewith.

the State Tax Commission enclosed

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be isstituted
under Article 78 of the Civil Practice f,aws and Rules, and must be comenced in
the Suprene Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inguiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone l/ (518) 457-6240

Very truly yours,

STATE TA)( COIO'ISSION

Petitioner' s Representative

Taxing Bureau's Representat ive



STATE OT NEW YORK

STATE TAX COI.IMISSION

In the Matter of the Petition

of

IllrttlAl'l J. TWINII{G, DV}I

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax f,aw for the Period June 1, Lg74
through February 28, 1977.

DECISION

Petitioner, William J. Twining, DVIf, RD /14, Gouverneur, ilew York 13642,

filed a petition for revision of a deter:nination or for refund of salee and use

taxes under Articles 28 and 29 of the Tax law for the period June 1, 1974

Lhrough February 28, 7977 (File No. 20598).

A small claims hearing was held before Judy U. Clark, Hearing 0fficer, at

the offices of the State Tax Comrissi-on, 207 Genesee SEreet, Utica, New York,

on JuIy 24, 1980 at '2:45 P.i l .  Petit ioner appeared pro se. The Audit Division

appeared by Ralph J. Vecchio, Esq. (Paul Lefebvre, Esq., of couasel).

ISSI]E

I. lJhether the Audit Division properly asserted tax due against petitioaer

his purchases of supplies, drugs and medicines used in treating farn aainals.

II. lJhether sectioh 1115(f) of tbe Tax Law as it applies to purcbases nade

veterinarians is unconstitutional.

FINDINGS OF T'ACT

1. Petitioner, Willian J. Tr+ining, DW, maintained a veterinary practice,

the najority of which constituted the treatnent of domestic farm animals.

Petitioner made some purchases of drugs and medicines ueed in his practice

without palment of tax. lle issued resale certificates for such purchases.
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2. 0n September 20, 1977, the Audit Division issued a l{otice of Deteruination

and Demand for Payment of Sales and Use Taxes due against William J. Twining,

DVM for the petiod June 1, 1974 through February 28, 1977 in the anount of

$734.67 tax plus penalt ies and interest.

3. The above Notice was issued as a redult of petitiooer's self-audit of

his records as requested by the Audit Division. Petitioner subnitted a total

of $131426.94 in purchases on which no sales tax had beeo paid. I t  was the

Audit Divisionts position that sales made to a veterioarian are not sales for

resale purFuant, to section 1115(f) of the Tax Law and thereby subject to tax

inposed by sections 1.105(a) and 1110 of the Tax Law.

4. Petitioner contended that the Tax law as it related to veterinarians

was unconstitutional in that it discrininated agaiust his profession. He

argued that purchases of drugs and medicines for the treatment of farn animals

could be nade by suppliers other than veterinarians for resale, without paymeot

of the tax.

5. Petitioner further argued that sone drugs and nedicines can ooly be

adninistered by a veterinarianl therefore, the exemption afforded farners under

section ff15(a)(6) of the Tax Law is contradicted becausb the tatres which

veterinarians pay are ultirately included in their charges to said far'ners.

6. Petitioner acted in good faith as evidenced by his conpliaoce with the

Audit Divisionrs request for a self-audit.

c0Ncl,usloNs 0F [Ard

A. That section 1115(f) of the Tax Law states that tangible personal

property designed for use io some nanner relating to domestic animals aad

poultry when sold to a veterinarian shall not be deemed a sale for resale and

shall not be exempt from the retail sales tax. Accordingly, tbe purchases of
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suBplies, drugs and medicines by petitioner are subject to the inposition of

tax in accordance with sections ff05(a) and 1110 of the Tax Law.

B. Tbat the constitutionality of the laws of the State of New York ie

presumed at the administrative level of the New York State Tax ComissioD.

There is no Jurisdiction at the administ.rative level to declare such laws

unconstitutional.

C. That the penalties and interest in excess of the ninintrn statutory

rate are cancelled.

D. That the Audit Division is

and Denand for Payment of Sales and

noted in Conclusion "Ct' above; and

hlilliam J. Twining, DW must in all

DATED: Albany, New York

N0v 27 1981,

directed to modify the Notice of Deternination

Use Taxes Due issued Septenber 20, 1977 as

that, except as so granted, the petition of

other respects be denied.

TN( Coltt{rssloN


