
STATE OT NEW YORK
STATE TAX CO}IMISSION

atter of the Petit
o f

Sunvet Girft Shop, fnc.

for Redetermination of a Deficiency or a
of a Determination or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
Per iod 3/U74-2/28/77.

ATFIDAVIT OT },IAIIINC

Revi-sion
, Use Tax
the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 26th day of June, 1981, he served the within notice of by mail upon Sunvet
Gift Shop, Inc., the petitioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid \ilrapper addressed as follows:

Sunvet Gift Shop, Inc.
c/o Joseph Buchnan
46 Belmont Dr. !I.
Ros1yn Heights, NY 11577

and by deposit.ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said
herein and that the address set forth on said
of the pet. i t ioner.

before me this
of  June,  1981.

addressee is the petitioner
wrappe,t is the last known address

Sworn to
26th day



STATE OF
STATE TAT(

I,IEW YORK
COMMISSION

Matter of the
o f

Sunvet Gift Shop, Inc.

AIT'IDAVIT OT UAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax l.aw for the
Period 3/ t /7 4-2/ 28/1t .

State of New York
County of Albany

Jay Vredenburg, beiog duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 26th day of June, 1981, he served the within notice of by mail upon Joseph
Buchman the represeatative of the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Mr. Joseph Buchman
46 Belmont Dr. W.
Roslya Heights, NY 11577

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the
of the petitioner herein and that the address set forth dn said

representative

last known address of the representative of the petitioner.

, _ \  /
i \ / /

Sworn to  before  ne th is  I  L /  Z  ,  I
26th day of June, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 26, 1981

Sunvet Gift $hop, Inc.
c/o Joseph Buchman
46 Belmont Dr. W.
Roslyn Heights, NY 11577

Gentlemen:

Please take notice of the of the State Tax Comission enclosed herewith.

You have now exhausted your right of review at the adninistrative level.
PursuaRt to section(s) of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Comrission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within fron the date of
this notice.

Inquiries concerning the computation of tax due ot refuad allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comissioner and Counsel
Albany, New York 12227
Phone /f (s18) 457-6240

Very truly yours,

STATE TN( COMI{ISSIOII

Petitioner' s Representative
Joseph Buchman
46 Belmont Dr. W.
Roslyn l leights, NY 11577
Taxing Bureau' s Representative



STATE OT' I{ET.T YORK

STATE TAX COI{MISSION

In the Matter of the Petiti.on

of

srrN\rET cIrT SII0P, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax taw for
the Period l{arch l, 1974 through
February 28, 1977.

DECISION

issue, petitioner, Sunvet Gift Shop,

at 5801 Sunrise Highway, Sunvet Mall,

Petitioner, Sunvet Gift Shop, Iuc,, c/o Joseph Buchnan, 45 Belnont Drlve

[{est, Roslyn Heights, Ner+ York 11577, filed a petition for revision of a

deternination or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the period l{arch 1, 1974 through Februaty 28, 1977 (file $o.

2269e).

A snall claims hearing was held before Arthur Johnsonr llearing Officer, at

the offices of the $tate Tax Comission, Two World Trade Ceater, New York, }{ew

York, on January 19, 1981 at 1:15 P.M. Petitioner appeared by Josepb Buchqan,

Assistant Treasurer. The Audit Division appeared by Ralpb J. Vecchio, Esq.

(Abraham Scbwartz, Esq., of counsel).

ISSI'E

llbetber the Audit Division correctly deternined tbe value of petitionerrs

furniture, fixtures and equipment subject to tax.

FI}IDINGS Otr' FACT

1. During the period at

operated a card store located

New York.

HoIbrook,
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2. 0n May 22, 1978, as the result of an audit, the Audit Division issued

a Notice of Deterninatioo and Demand for Palment of $ales and Use Taxes Due

against petitioner covering the period March 1, 1.974 through February 28, 1977

for taxes due of $81836.98, plus minimun statutory interest of $21570.50, for a

to ta l  o f  $11  ,407 .48 -

3. Petitioner executed a consent extending the period of limitation for

assesBment of sales and use taxes for the period at issue, to June 20, f978.

4. The audit corlducted by the Audit Division disclosed additional sales

and use taxes due of $17,215.89. 0n March 1, 1978, petit ioner signed a consetrt

to fixing of tax whereby pet.itioner agreed to the additional sales tax detemined

of $8'378.91. The unresolved port ion of the audit represented use tax asserted

on purchases of $1261242.64 which consisted of the following: furniture and

fixtures -- $65,180.84, leasehold iuprovenents -- $2,561.80 and leasehold --

$581500.00. The foregoing amounts were taken fron petit ioner's U.S. Corporation

Iacone Tax Return filed for 1974.

5. 0n April 2, -1974, petitioner executed an agreement with Dawn llol-ding

Corp. whereby petitioner acquired the lease to store lllT in Sun-Vet MaIl

Shopping Center together with Dawn's right, title and interest to the chattels

and fixtures in the store. Said agreement was subject to the following security

agreenents:
$101400 City t,ride Store Interior Co"p.

15,500 Hal lmark Cards,  fnc.
251600 Dawn Holding Corp.
58,500 Dawn lJolding Corp.

The leasehold acguired for $58,500.00 was on the real property.

6. Petitioner argued that the total cost of fixtures and equipnent for

the store was $25,900 (City trr ide -- $10,400 and Hallmark -- $15,500) and that

sales tax rdas paid at the tine of purchase.
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Petitioner Baid salee tax on the purchases fron Hallnath Cards, Inc.,

honrever, it feiled to show through any docunertary evidence that sales tax was

paid fo City Wide $tore Interior Corp. Furthernore, petftioner failed to show

that the furniture and fixtures valued at, $651180.84 on its corporate tax

return rag incorrect.

7. Tbe leasebold inproveneo.ts of $21561.80 represented purchases of a

siga, two caeh registers and a cbair. Petitioner offered no evidence which

indicated that sales tex was paid on said purchases.

coltctusr0Ns otr tAI{

A. Tbat the Audit Division emed in its valuation of petitiooer's furalture,

fixtures and eguipnent ia that, it included the value placed on the leasehold

for real ptoperty of $581500.00; that, tbe leasehold is an asget representing

the right to use the leased real property aad therefore is not subject to eales

or use tax.

That in the absence of any substantial evidence to the contrary, tbe

anount shown on petitioner's cor?oration tax returtr of $651180.84 for furniture

and fixtures is correct. That based on Finding of Fact rr6tt, the petitioner

pald tax on $151500.00 of thia anount. Ilowever, petitioner failed to establigh

that tax was paid on the balance of the furniture and fixtuf,es as well as tbe

leasehol-d imgrrovements refened to in Finding of Fact 'r7". That the amount of

furniture, fixtures and equipnent subject to tax is reduced to $491680.84 aad

the petitioner is Iiable for the taxes due thereon of $31477.66 pursuent to

section 1133(b) of the Tax Larl.

B. That the petitioa of Sunvet Gift Shop, Inc. is granted to the extent

that the additioaal taxee due are reduced to $3 1656.98; that the Audlt Dlvision

is hereby directed to modify the l{otice of Deternination and Denand for Payuent



of Sales and Use Taxes Due issued May

the petition ie in all other respects

DATED: Albany, l{ew York

-4-

22, 1978; and tbat, except as so granted,

denied.

STATE TAI( COI{!fiSSION

JUN 2 6 19gl


