
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

October  30 ,  1981

Ilarry Skiadis & George Skiadis, Co-partners
d lb l aJ&GFoodShop
300 Broadway
New Hyde Park, NY

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any pfoceeding in court to
review an adverse decision by the State Tax Cornrnission can only be instituted
under Article 78 of the Civil Practice laws and Rules, and must be cormenced in
Lhe Supreme Court of the State of New York, A1bany County, within 4 months frqm
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone ii (518) 457-6240

Very truly yours,

STATE TN( CO}TIfiSSION

cc: Petit ioner's Representative
Anthony N. Del Rosso
1055 Frankltn Ave.
Garden City, NY 11530
Taxiog Bureaur s Repre$entative



STATE OF NEI{ YORK

STATE TAX COMilISSION

In the Matter of the Pet i t ion

o f

HARRY SKIADIS AND GEORGE SK]ADIS
Co-PARTNERS, D/B/A J & c F00D SHoP

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art,icles 28 and 29
of the Tax law for the Period March 1. 1969
through February 28, 1974.

DECISION

Peti t . io! ,ers,  Harry Skiadis and George Skiadis,  Co-Partners, d/b/a J & G

Food Shop, 300 Broadway, New Hyde Park, New York, f i led a pet i t ioo for revisioa

of a determinat ion or for refund of sales aod use taxes under Art ic les 28 and

29 of the Tax Law for the period t larch 1, 1959 through Februaxy 28, 1974 (Fi le

N o .  1 0 1 7 0 ) .

A  fo rna l  hear ing  was he ld  be fore  Arch iba ld  F .  Rober tson,  J r . ,  Hear iag

Off icer,  at  the off ices of the State Tax Connisslon, Two World Trade Cecter,

New York ,  Ner^ i  York ,  on  January  10 ,  1978,  January  11 ,  1978 and March  9 ,  1978

b e g i n n i n g  a t .  9 : 3 0  A . M . ,  9 : 3 0  A . M .  a o d  1 0 : 1 0  A . M .  r e s p e c t i v e l y .  P e t i t i o n e r

appeared by.Anthony N. Del Rosso, Esq. The Audit  Divis ion appeared by Pet,er

Crotty,  Esq. ( Irwia Levy, I rv ing Atkins and Samuel f ' reund, Esqs.,  of  couasel) .

ISSUE

Whether an audit

performed thereoo by

addit.ional sales t.ax

L > t + .

of pet i t ioners'  books and records and the markup test

the  Aud i t  D iv is ion  proper ly  re f lecLed pe t i t ioners '

l iabi l i ty for the period March 1, 1969 through February 28,
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FINDINGS OF FACT

1. Pet, i t . ioners, Harry Skiadis and George Skiadis,  co-partners !a J & G

Food Shop t . imely f i led New York SLate sales and use tax returns for the period

March  1 ,  1969 th rough February  2&,  1974.

2. 0n February 5, 1975, as the result  of  an audit ,  the AudiL Divis ioo

issued a Notice of Determinatioo and Demand for Payment of Sales and Use Taxes

Due. This Not ice \{as issued for the period March 1, 1969 through February 28,

1974 in  the  amouae o f  $37,418.6A p lus  pena l t ies  and ia te res t .  0n  Ju ly  25 ,  1975

the Audit  Divis ion revised the above Noti-ce to taxes due of $35,440.53 plus

pena l t ies  and in te res t .

Pet.itioners executed consents extendi.ng the tisle within which to issue

an assessment for sales an use taxes for the period at issue to June 20, 1975.

3. Pet. i t ioners, as co-partners, owned aad operated a snal l  New York

Iuncheonette business known as J & G Food Shop throughout the tax period ia

i s s u e .

4. Aa audit  of  pet. i t ioners'  business for the period March 1, 1969 through

February 29, 1972 revealed tb.at pet i t ioners'  books and records were inadequate

for purposes of computing sales tax due in thaL they contained no cash register t

receipt.s or guest sales checks. As a result ,  the Audit .  Divis ioa based i ts

audit  on external indices of sales, including pet, i t iooers'  purchase iovoices,

sales records, soft  dr ink glass sj-zes and cash register tapes from a noo-cont inuous

six-day period in August and Septenber of 1912.

5. The procedures ut i l ized in Lhe audit  of  pet i t . ioners'  business were as

f o l l o w s :

A.  For  the  per iod  l {a rch  1 ,  1969 to  Juae 30 ,  7971 pe t i t ioners r  food

purchase invoices and records were examined. The total  of  food purchases was
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$283 '168.48 .  These purchases  were  marked up  100 percenL to  a r r i ve  a t  a  f igure

for  g ross  food sa les  o f  9566,336,96  fo r  th is  per iod .

B. Effect ive July 1, 1971, the SLate of New York enacted the "Hot Dog

Tax",  wbich made al l  food sales taxable. Pr ior t .o that eoacLmeot,  food sales

of less thaa one dol lar were not taxable. Accordingly,  in order to ref lect the

fact that a port ion of the total  sales, as calculated in Findiog of FacL "5An

above, were not Laxable, the Audit ,  Divis ion conducted a test to detennine

Lypical  weekly sa1es. Since no register tapes or guest checks were avaj. lable

for the period March 1, 1969 through June 30, 1977, the cash register tapes

from six non-consecut ive weekdays in August and September of 1972 wete used.

From these tapes the percenlage of sales of ooe dol lar or more was calculated

to  be  79 .47  percent .  Th is  f igure  was app l ied  to  the  ea t i re  p re- "Hot  Dog Tax t r

period and the appropriaLe taxable port ion of sales for that per iod was

deternined. PetJ.t ioner,  for that same period, had calculated and paid taxes on

the  bas is  o f  a  taxab le  percentage o f  35  percent  o f  to ta l  sa les .

C.  For  the  per iod  Ju ly  1 ,  1971 th rough February  29 ,  1972 gross  food

sa les  to ta l ing  $180,477.28  were  de tern ined by  the  same procedures  descr ibed in

Finding of Fact r '5Ar ' .  These sales were held 100 percent Laxable since they

were made after the imposit ion of ihe "Hot Dog Tax".

D. For the period March 1, 1972 through February 28, 1974 adddit ional

taxab le  sa les  were  ca lcu la ted  as  fo l lows:

'  The rat io of addit ional taxable

the period July L, 1971 through February

percent.  This "errort t  rat io was appl ied

reported by pet. i t ioner for this period to

$ 2 5 3  , 0 2 8  .  3 4 .

sales to taxable sales reported for

29, 1972 was determined to be 44.35

to  the  $570,648.00  in  taxab le  sa les

ar r ive  a t  add iL iona l  taxab le  sa les  o f
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6. At.  the hearing, pet i t ioners contended that the markup test and audit

procedures l iere inaccurate for the fol lowing reasons:

A. In using the six-day test per iod in 7972 to arr ive at a percentage

of taxable sales for the pre-rrHot Dog Tax" period, the Audit  Divis ion fai led to

take into account the effect of  inf lat ioa on meou or ices. This fai lure to

account for inf lat ion resulted in ao erroneorr,  
""r . , r lat ion 

of the percentage of

sales which \4/ere one dol lar or more for this period.

B. In using cash register tapes as evidence of sales during the

six-day t .est per iod, the Audit  Divis ion fai led to make al lowance for the

percentage o f  those sa les  wh ich  were  an  aggregate  o f  more  than one person 's

bi l l  and which i f  separated out would have increased the percentage of sales

wh ich  were  less  than one do l }a r .

C. That after arr iv ing at a f igure for total  food purchases by

pet i t ioners, the Audit .  Divis ion fai led to r 'educe this f igure to ref lect the

port ion of food purchases nade unsaleable by spoi lage and spi l lage.

D. Pet i t ioners further contended that.  a port ion of the purchases used

in the markup were actual ly non-food i tens nistakenly recorded as food purchases.

Meals provided by pet i t ioners to their  employees were treated by the

Aud i t  D iv is ion  as  taxab le  sa1es .  Pet i t ioners '  cos t  o f  Lhese mea ls  fo r  the  per iod

March  1 ,  1959 th rough February  29 ,7972 was $2 ,250.69  and th is  amount  had been

car r ied  on  pe t i t ioners '  books  as  par t  o f  the  employees '  sa la r ies .

B. The pr ice per ounce at r+hich soda was sold by pet. i t ioners was calculated

on the  assumpt ion  tha t  pe t i t ioners  used 8  and 12  ounce s ized  g lasses .  No bas is

for this determinat ion was given in the audit  report .  At.  the hearing there was

test i .mony indicat ing that the actual s ize of the glasses was 10 and 16 ounces.
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In part icular,  pet i t ioners contended that their  suppl ier of  glasses was RC Cola

Co. ,  and that.  they only provided 10 and 15 ounce glasses.

9. For the period March 1, 1972 through February 28, 1974 i t  was o,ot

shown that pet i t ioners'  books and records were inadequale for puraoses of

computing the sales tax due.

10. Pet i t . ionersf fai lure to report  the amounts of sales tax herein at

issue was not shown to be due t .o reasonable cause.

CONCI.USIONS OF LA\i

A. That sect ion 1138 of the Tax Law provides for the use of a test per iod

t,o deterni .ne sales tax l iabi l i ty.  The use of such a method, bowever,  "nust be

founded upon an insufficlency of record keeping which makes it virtually

impossible to ver i fy taxable sales receipts aad conduct a conplet.e audit ' l

Charta i r  v .  SLate_Igx* logrn i ! : isg,  55 A.D.2d 44,  411 N.Y.S.Zd 4I .

B. That the use of a markup test in arr iv ing at the assessmeot against

pet i t ioaer for the period March 1, 1959 through February 29, 1972 was founded

upon such an insuff ic iency of record keepi.ng and was therefore proper.

C. That the use of a markup test for Lhe period March 1, 1972 through

February 28, 1974 was improper in that there was no showing that pet i l ioners'

records ,  fo r  th is  per iod ,  were  i "nadequate .

D. ThaL although petitioaers attempLed to show, through the conteations

stated in Finding of Fact.  "6r ' ,  that the var ious markup percentages were

inaccuraLe, they have nol denoastrated that Lhese f igures were rurreasonable.

Exactness is aot required where i t  is the t .axpayers'  qwo fai lure to maintain

proper records which prevents an exact determinat ion of sales tax l iabi l i ty

Mat te r  o f  MarkowlLz  v .  S ta te  Tax  Commiss ion .  54  A.D.2d 1023,  a f f 'd .  44  N.Y.2d

684 .
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E.  That  under  20  NCKR 527.8( j ) (1 ) ( i )  mea ls  p rov ided by  pe t . i t ioners  to

their  employees are aot subject to sales tax since the value of such neals were

treated as part  of  enployees'  salar ies. The cost of  tbat port ion of food

purchases which were used for ernployee meals must therefore be excluded from

the total  purchases whj.ch were the subject of  tbe markup test.

F. That. testimony at the hearing that the only glasses provided to

petitioners ldere 10 aad 15 ounces ia size is sufficient to overcone the Audit

Divis ioa's bare o.otat ion to the contrary. Therefore, the sales tax assessnest

for beverages sold must be reduced pro rata.

G. That the audit  of  pet i t ioners'  business, J & G Food Shop, for the

period March 1, 1959 through February 29, 1972 was conducted ia a proper man4er

with the except ion of those matters descr ibed ia Conclusions of Law "E" aod

ftFrf .  The audit  procedures used for the period March 1, 1972 through February 28,

1974 were inproper.  Accordingly,  the pet i t ion for redetenninat ion of def ic iency

in sales taxes assessed is granted as to Conclusions of Law "E" and "Ftt .  That

portion of the audit, coverio.g the period March 1, 1972 tbrough February 28,

1974 is cancel led. The pet, i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TN( COMMISSION

0cT 3 0 1981

STATE TN( COMM]SSION


