
STATE 0F I\IEW YORK
STATE TAX COMI.IISSION

In the Matter of the Petition
of

747 Truck ing Co. ,  Inc.

AFTIDAVIT OF MAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Per iod 1/  L /73-8/31/ t0 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within notice of Decision by nail upon
747 Trucking Co., Inc., the petit ioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as follows:

747 Truck ing Co. ,  Inc.
Binghan Rd.
Marlboro, NY 12542

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) unaer the- exilusive care and cuilody of
the united states Postal service within the state of New york.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

said addressee is the petitioner
said wrapper is the last known address

Sworn to before me this
5th day of June, 1981.



STATE OF
STATE TAX

NEW YORK
COMI{ISSION

In tbe Matter of the Petition
o f

747 Truck ing  Co. ,  fnc .

A}T'IDAVIT OF }'AITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 7 |  1  173-8 |  3117 6.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within notice of Decision by mail upon
Robert 0. hleltzien the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
$rapper addressed as fol lows:

Mr. Robert  0.  Weltzien
2 6  W e s t  S t . ,  P . O .  B o x  2 0 3 8
Newburgh, NY 12550

1nd by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
5th day of June, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 5, 1981

747 Truck ing  Co. ,  fnc .
Bingham Rd.
Marlboro, NY 12542

Gentlenen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & 7243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comnission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comenced in
the Suprene Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TN( COMMISSION

Petitioner' s Representative
Robert 0. Weltzieu
26  Wes t  S t . ,  P .0 .  Box  2038
Newburgh, NY 12550
Taxing Bureaur s Representative



In ttte l"Iatter of the Petition

of

747 TRrcKING @., Ir{C.

for Revision of a Determination or for
Refund of Sales and Use Ta:<es r-rrder
Articles 28 and 29 of ttre Tax Law for
ttre Period Jarl:ary I, L973 through
ArE.tst 31, L976.

gTAf,E OF NEhi YORK

STATE TA)( OOMMISSIOD{

DTISIOT{I

Petitioner | 747 TnrcJcing Oo., Inc., Bingham Road, l"tarlbono, New York

L2542, filed a petition for revision of a deterrnination or for refild of sales

arrd use ta:<es under articles 28 and 29 of tlre Tax Law for tlre priod Janr.rar'12 1,

1973 through August 3L, L976 (File No. 20053).

A slrnll claims hearing was held befone Judy M. Clark, Ilearing Offier,

at ttre offices of tkre State Tar Connj-ssion, Building 9, State Carpus, Albany,

Nar'r York, on Januaq/ 10, 1980 at 1:15 P.M. Petitioner apgearea by Robert. O.

Wbltzien, CPA. Ttre audit Division atr4nared by Ralph J. Veccl$o, Esq. (Harn/

Kadish, Ese., of ounsel).

ISST]ES

I. Whettrer a use ta< is dtre on vetricles pr:rdrased b1r Sntitioner.

II. lrltrettrer a use ta:< is due on diesel fuel purchased bV petitioner.

FIND]I\IGS OF FACT

1. Or l4ay L8, L977 t as a result of a field audit, the Audit Division

issued a Notice of Determination and Demand for Palznent of Sales and Use Ta:<es

Drre against 747 tlrrcking Co., Inc. for ttre period Jarnra:ry L, L973 ttuough

Augiust 3Lt 1976 in tlre anourt of $2 t728.20 tax plus penalties and interest.



-2-

2. Petitioner did. not fiJ-e Nerw York Sta@ and local sales and use ta<

returns for the period in issr:e.

3. Petitioner operated a truckjrrg oqrpanlt wftich deli\rered prodtre f:un

Ulster Oounty to various points ttrrouglrcut ltrsr York State. Petitionerrs tnrdk

terrninal and fr:el tanks were located in Onange Oor:nty vfuich did not fugnse a

loca1 sales ta<. Petitioner maintained an offioe in l4arlboro, Ulster @Irltyt

for papenrvork and alt rnailing purposes.

4. 6rr auilit, the Atrdit Division formd ttrat ptitioner pr:rctrased vetr:lcles

on wtrich the Ne'r York State ta< rate of 4 perert was paid. It determined

that an additional I percent was due Ulster Courty arul assessed an additional

ta:< of 5299.95. lltre Audit Division also found that petitioner prchased

diesel fuel for use in its rrctricles wit}out palnent of sales tar<. It. detennired

use ta>< of $2 ,428.25 on the diesel firel at ttre ocnbined Nel,r York State and

Ulster County rate of 5 peraent.

5. Petitioner oontended that sj-ne ttre vetricles were garaged at the

terminal located in Orange Oounty, Nenr York, the prcper anorlrt of sales ta:<

had been paid.

6. Petitioner ontended that any sales ta< dr:e on the diesel fuel

delirrcred to Orange 6r:nty should have been i.ncluded in ttre arnrr-mt billed bV

ttre srpplien. litr<r enzidence was sr:lnftted to stpvr ttrat ttre sales ta< was paid

to the sq>plier.

7. Petitiorrer offered rro evidene to shCIrtr that reasonable carse ocisted

for not paying over any of the ta< asserted due.

@D{CLUSrot{S OF LAv{

A. lltrat ttre vetricles purctrased by petitioner, '747 
T:nrcking Co., Inc. ,

were garaged at its te::fiinal in Orange County; therefone, ttre prcper arount of

tar at ttre New York State rate of 4 peraent had been paid at the tine of
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purchase. Iibtter of Xero< Corporation v. State Ta< Ccnrnission, 71 A.D.2.d L77i

422 N.Y.S.?d.493. Ttre additional tax of $299.95 at the Ulster Cowrty rate of

I peroent is hereby cancelled.

B. That the purctrase of diesel flrel delivered to Orange @unty !{as a

purchase at retail as defined by seclion 110I(b) (1); that ttrere is due a

ccrpensating use ta< inposed kpz section 1110 (A) at the lilen York State rate of

4 percent only.

C. Ihat ttre .Nrdit Division is trereby dj-rected to ncdiqy the ldotie of

Determination and. Dernand for Palnent of Sales and Use Taxes D:e issued May 18,

L977 as noted in Conclusions "A" ard "8" above, wittr applicaUfe penalties ard

interest thereon; and that, orcept as so granted, ttre petition of 747 frudcing

Co., Inc. is in all otlrer respects denied.

DATD: Albany, Nenrr York

JUN 5 1981


