
STATE OF NEW YORK
STATE TN( COMI{ISSION

fn the Matter of the Petition
o f

Schenectady Gournet Restaurant, Inc.

AtrFIDAVIT OF I.IAIIING

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 3 lL/7s -  Lr /30177 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee
of the Department of Taxation and Financer ov€f, 18 years of age, and that on
the 19th day of June, 1981, he served the within notice of Decision by nail
upon Schenectady Gourmet Restaurant, rnc., the petitioner in the rithin
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Schenectady Gourmet Restaurant, Inc.
111.3  Sta te  S t .
Schenectady, NY 12304

and by depositing same enclosdd in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service withln the State of New York.

That deponent further says that the said
herein and that the address set forth on said
of the petit ioner.

Sworn to before ne this
19th day of June, 1981.

is the petitioner
the last known address

addressee
wrapper is

)
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of a Deternination or a Refund of Sales & Use Tax
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 19th day of Juoe, 1981, he served the within notice of Decision by nail
upon {nthony Pisano the representative of the petitioner in the withia
proceeding, by enclosiag a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Mr. Anthony Pisano
98 Columbia Tpk.
Rensselaer, NY L2144

and by depositing same enclosed in a postpaid properl-y addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the petitioner
last known address

further says that the said addressee is the
herein and that. the address set forth on said

of the representati

represeatative

Srvorn to before me this
19th day of June, 1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 19, 1981

Schenectady Gourmet Restaurant, Inc.
1 1 1 3  S t a t e  S t .
Schenectady, NY 12304

Gentlemen:

Please take notice of the Decision of the State Tax Comissioo enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be conmenced in the
Suprene Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Coumissioner and Counsel
Albany, New York 12227
Phone /l (s18) 457-6240

Very truly yours,

STATE TN( COMMISSION

cc: Petit ioner's Representative
Anthony Pisano
98 Columbia Tpk.
Rensselaer ,  NY L2L44
Taxing Bureauts Representative



STATB 0F I,IEW Y0RK

STATE TN( COI'MISSION

In the Matter of the Petition

o f

SCI{ENECTADY GOUR}IET RESTAIIMNT, INC.

for Revision of a Detemination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period March 1, 1975 through
Novenber 30, 1977.

DECISION

Petitioner, Schenectady Gourmet Restaurant, Inc., 1113 State Street,

Schenectady, New York 12304, filed a petition for revision of a deternination

or for refund of sales and use taxes under Articles 28 and 29 of the Tax l.aw

for the period March l,  1975 throughNovember 30r 7977 (Fi le No.22288).

A snall clains hearing was held before Arthur Johnson, Ilearing Officer,

at the offices of the State Tax Commission, Building 9, State Canpus, Albany,

New York, ou January 9, 1981 at 9:L5 A.M. Petitioner appeared by Anthony

Pisano, Esq. The Audit Division appeared by Ralph J. Vecchio, Esq. (flarry

Kadish, Esq. , of counsel).

ISSIIES

I. Whether penalty and interest in excess of the nininum statutory rate

inposed pursuant to section 1145(a) of the Tax Law should be cancelled.

II. lrthether the Audit Division properly deternined petitionerrs sales tar

l iabi l i ty.

FII{DINGS OF FACT

1. Petitioner, Schenectady Gournet Restaurant, Inc., operated a bar and

night club located at 1113 $tate Street, Schenectady, New York.

2. 0n April 28, 1978, as the result of an audit, the Audit Division

issued a Notice of Determination and Denand for Payment of Sales and Use Taxes



-2 -

Due against petitioner for the period March 1, 1975 through November

fo r  taxes  due o f  $11,697.72 ,  p lus  pena l ty  and in te res t  o f  $3 ,759.67 ,

t o t a l  o f  $ 1 5 , 4 5 7 . 3 9 .

7977

a

3. 0n audit, the Audit Division perforned a markup test for liquor, wine

and beer based on purchases for the period JuIy 1, 1977 through Septenber 30,

1977. The resultant markups of 292 percent for liquor and wine and 335

percent for beer were applied to applicable purchases for the audit period to

ar r i ve  a t  aud i ted  sa les  o f  $3411996.14  and tax  due thereon o f  $13r679.85 .

Pet i t ioner paid sales taxes of $1 1982.13 for the sane period, leaving addi-

t iona l  taxes  due o f  $771697.72 .

4, Pet i t ioner fai led to f i le sales tax returns and pay over sales tax

collected for the periods September 1, 1975 through Novenber 30, 1975 and

June 1, 1976 through November 30, 1977. The unpaid sales taxes for the

returns not filed are reflected in the taxes due determined on audit.

5.  Pet i t ioner contended that $20r000.00 of l iquor purchases were loaned

to the Top Hat Club during the period at issue and therefore, the purchases

upon which the liquor markup was applied should be reduced accordingly.

However, petitioner offered no evidence to show that such a loan took place.

Petitioner did not contest any other aspects of the audit.

6. The books and records naintained by petitioner rdere insufficient for

the Audit Division to determine the exact amount of petitioner's sales tax

I iabi l i ty.

7. I,rlith respect to the penalty imposed, petitioner argued that the State

Tax Commission filed a ldarrant for sales taxes determined due from an audit of

prior years and that because of such warrant, it was unable to borrow noney to

pay i ts sales tax l iabi l i ty.

30 ,

for
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CONCTUSIONS OF tAhI

A. That pet i t ioner col lected sales tax as trustee for and on account of

the State of New York and failed to pay over the same to the State Tax Commission

as required by sect ion 1137 of the Tax Law.

B. That sect ion 1145(a) of the Tax Law, as amended by Ch. 714, Laws

1980, provides that the tax commission may remit all the penalty, and that

portion of the interest which is in excess of the minimum statutory rate, when

it is determined by the conmission that the delay or failure to file a return

or pay the tax due is for reasonable cause and not willful neglect.

C. That pet i t ioner 's inabi l i ty to borrow money caused by a warrant f i led

by the State Tax Comnission was not reasonable cause for its failure to file

returns and pay over the sales taxes due.

D. That the Audit  Divis ion properly determined pet i t ioner 's sales tax

l iabi l i ty for the period March 1, 1975 through Novenber 30, 1977 based on such

information as was avai lable, pursuant to sect ion 1138(a) of the Tax Law; that

petitioner failed to establish through documentary or other substantial

evidence that said determinat ion was incorrect.

E. That the petition of Schenectady Gourmet Restaurant, fnc. is denied

and the Notice of Determination and Demand for Payment of Sales and Use Taxes

Due issued Apri l  28, 1978 is sustained.

DATED: Albany, New York

.tuN 1g 1gg1
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