
STATE OF NEW YORK
STATE T$( COI,IMISSION

In the Matter of the Petitioo

o f

Sankar Corporation

d/b/a Schukarts Restaurant & Karl Schukart

for Redeternination of a Deficiency or a Revision

of a Detenuination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iod  12 lL l77  -  5 l3L /74 .

ATT'IDAVIT OF }IAILING

State of New York

County of Albaay

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee

of, the Department of Taxation and Finance, over 18 years of age, and tbat. on the

30th day of January, 1981, he served the within notice of Decieion by nail upon

Samkar Corporation, d/bla Schukarts Restaurant & Karl Schukart, the petitioner

in the withia proceediag, by enclosing a true copy thereof in a securely sealed

postpaid lrrapper addressed as follows:

Samkar Corporation
d/b/a Schukarts Restaurant & Karl
118 lrt. Second St.
Oswego, NY 13120

and by depositing same enclosed i-n a postpaid

(post office or official depository) under the

United States Postal Service within the State

That deponent further says that the said

and that tbe address set forth on said wrapper

pet i t ioner.

Sworn to before ne this

30th day of January, 1981.

Schukart

properly addrcssed wrapper in a

exclusive care and custody of the

of New York.

addressee is the petitioner herein

is the last known address of the



STATS Otr'NEI{ YORK
STATE TN( COT{MISSION

In the llatter of the Petition

o f

Sankar Corporation

d/b/a Schukarts Restaurant & Karl

for Redetermination of a Deficiency or a

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for the Period 12/Ll7l  -  5l3t /74.

Schukart

Revision

AIT'IDAVIT OT' MAII,II{G

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

30tb day of January, 1981, he served the within notice of Decision by nail upon

Carl A. Nanni the representative of the petitioner in the within proceeding, bY

enclosing a true copy thereof in a securely sealed postpaid $rrapper addressed as

fol lows:

Mr. CarI A. Nanni
273 Lal<e Ave.
Rochester, NY 14608

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) uoder the exclusive care and custody of the

United States Postal Servi.ce within the State of New York.

That depouent further says that the said addressee is the represeotative of

the petitioner hereio and that the address set forth on said wrapper is the last

knowa address of the representative of the petitioner"

Sworn to before me this

30th day of January, 1.981.

I

I



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

January 30, 1981

Samhar Corporation
d/b/a Schukarts Restaurant & Karl Schukart
118 W.  Second St .
Oswego, NY 13120

Gentlemen:

Please take not ice of the Decision of the State Tax Comission encloeed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) ffgg & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be comenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
from the date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6?4A

Very truly yours,

STATE TAX COMI{ISSION

cc: Pet i t ioner 's Representat ive
Carl A. Nanni
273 Lake Ave.
Rochester,  NY 14608
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

SAMKAR CORPORATION
D lB / A SCIIUKARTS RESTAI]MNT

AND KARI SfiIT]KART

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax law for
the Period December 1, 1971 through
M a y  3 1 ,  1 9 7 4 .

DECISION

Petitioners, Samkar Corporation and Karl Schukart, 118 lrlest Second Street,

Oswego, New York, f i led a pet i t ion for revision of a determinat ion or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

per iod  December  1 . ,  l9TL th rough May 31 ,  1974 (F i le  No.  f7107) .

A smal l  c lains hearing was held before Carl  P. Wright. ,  Hearing Off icer,

at the offices of the State Tax Conmission, One Marine Midland PLaza, Rochester,

New York, on October 23, 1980 at 1:15 P.M. Pet i t ioners appeared by KarI

Schukart ,  President and Carl  A. Nanni,  P.A. The Audit  Divis ion appeared by

Ralph J. Vecchio, Esq. (Alexander Weiss, Esq.,  of  counsel) .

ISSIIE

lrthether the audit procedures errployed by the Sales Tax Bureau were proper

and the resultaat findings of additional taxable sales for the period December 1,

1971 th rough May 31 ,  1974 were  cor rec t .

FI}IDINGS OF FACT

1 .  O n

and Demand

Corporat ion

Hay 1.3, 1975, the Sales Tax Bureau issued a Notice of Deternination

for Payment of Sales and Use Taxes Due against petitioner Samkar

for the period December 1, 1971 through May 31, 1974. The not ice
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was issued for $5,682.19, plus penalty and interest of  $L1926.31, for a total

o f  $ 7 , 6 0 8 . 5 0 .

2. During the period at issue, petitione,r operated a bar and restaurant

at 630 Ridge Road West,  Rochester,  New York.

3. During the period August 1.974 through May 1975, the Sales Tax Bureau

was unable to obtain the books and records of Samkar Corporation fron the

corporate principal Karl Schukart or fron the corporation accoltntant. As a

result, the Sales Tax Bureau contacted the beer and liquor suppliers within

the area and requested information on purchases nade by Sankar Corporation.

This information disclosed that Samkar Corporation made purchases of beer and

l iquor total ing $40r971.36 relat ing to the period at issue. Pet i t ioner reported

taxable sales of $L22r402.00 for the same period, of which it was deteruined

by petitioner and Sales Tax Bureau that one-half was for food. The taxable

food sales are not at issue. The Sales Tax Bureau estimated the folloring

markup percentages: liquor - 275 percent and beer - 200 percent. The narkups

were applied to liquor and beer purchases for the audit period, resulting in

addit ional taxable sales of $81,174.79. The Sales Tax Bureau cl-ained the

markups were based on its prior experience regarding bar and restauran! businesses

of simi lar s ize and locat ion.

4. Pet i t ioner presented no books and records' for the Sales Tax Bureau to

determioe the exact anount of its taxable sales or sales tax liability.

Because of the inadequate records, the Sales Tax Bureau estimated a markup on

the pet i t ioners'  purchases.

5. Petitioner contended that the audit methods used by the Sales Tax

Bureau in determining the sales tax for the period at issue rdere purely estimates

and wholly without foundation and fact; and that the amount of tax due was

erroneous because the Sales Tax Bureau did not give consideration to the following:
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(a) The anount of liquor in a drink was from one to one and one half

ounces, depending on the type of drink.

(b) There was a daily "happy hourrr at noon and in the eveolng where a

customer received two drinks for the price of one, with no reduction in the

quantity of liquor.

(c) Spi l lage, broken or danaged bott les.

6. The Sales Tax Bureau contended that the narkup percentages used gave

considerat ion to al l  factors in order to arr ive at pet i t ionerst taxable sales.

7. Petitioner failed to present any substantive evidence to show that

the basis upon which the additional sales taxes due were deternined was iuproper

or unreasonable or that the results were incorrect.

coNctusloNs 0r [A[J

A. That sect ion 1138(a) of the Tax Law provides, ioter al ia,  that i f  a

return, when filed, is incorrect or insufficient, the amount of tax due shall

be determined by the Tax Coumission from such infornation as may be available

and, if necessary, the tax may be estinated on the basis of external indices;

that in the absence of petitioners' books and records, the audit procedures

used by the Sales Tax Bureau to determine petitionersr taxable sales were

proper as authorized in said section of the Tax Law. llatter of Meyer.-v_. State

Tax Commiss ion ,  61  A.D.2d,223,  mot  fo r  l v .  to  app.  den.  44  N.Y.zd  645.

B. That the Sales Tax Bureaurs audit findings of additional sales tax

due in the amount of $5,682.19 was supported by substantial evideace; and that

petitioners have failed to establ-ieh the inaccuracy of said amount and, therefore,

t h e S a l e s T a x B u r e a u l s d e t e m i n a t i o n i s c o r r e c t . M a t t e r o f M a @

St4!q Tax Commission, 69 A.D.2d 9291 Matter of Goldner v. State Tax Comission,

7 0  A . D . 2 d  9 7 8 .
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C. That the petition of Sankar Corporation d/b/a Schukarts Restaurant

and KarI Scbukart is denied and the Notice of Determination and Demaad for

Paynent of Sales and Use Taxes Due issued llay 13, 1975 is sustained.

DATED: Albany, New York

JAN 3 0 1981

STATE TAX CO}II'IISSIOII

cot{rfissIor{ER


