
STATE OF NEW YORK
STATE TN( COMI{ISSION

In the Matter of the Petition
o f

Ruth Outdoor Advert is ing Co.,  Inc.

AITIDAVIT OF }IAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sa1es & Use Tax
under Article 28 & 29 of the Tax Law
for  the  Per iod  6 / t / lO  -  5 /31 /73 .

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 3rd day of Apri l ,  1981, he served the within not ice of Decision by mai l
upon Ruth Outdoor Advert is ing Co.,  Inc.,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
rdrapper addressed as fol lows:

Ruth Outdoor Advert is ing Co.,  fnc.
99 New Shaker Rd.
Albany, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet iLioner.

Sworn to before me this
3rd  day  o f  Apr i l ,  1981.

that the said
forth on said

is the petitioner
the last known add



STATE OF NBW YORK
STATE TA)( COUUISSION

In the llatter of the Petition
o f

Ruth Outdoor Advert is ing Co.,  Inc.

AITIDAVIT OF }IAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for  the  Per iod  6 l t l tO -  5 /31 /73 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 3rd day of Apri l ,  1981, he served the within not ice of Decision by nai l
upon John Starrs the representative of the petitioner in the withia
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Mr. John Starrs
100 State Street
Albany, NY 72207

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the petitioner
last known address of the representati the pepit i

further says that the said addressee is the representative
herein and that the address set forth on said ltrapper is the

Sworn to before me this
3rd  day  o f  Apr i l ,  1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

Apr i l  3 ,  1981

Ruth 0utdoor Advert is ing Co.,  Inc.
99 New Shaker Rd.
Albany, NY

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) ff38 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Cornnission can only be instituted
under Art.icle 78 of the Civil Practice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat ive
John Starrs
100 State Street
Albany, NY 122A7
Taxing Bureau' s Representative



STAIE OF ITEhI YORI(

STATE TN( CO}IMISSION

In the Hatter of the Pet.ition

o f

RUIU OITTDOOR ADVERTISING CO., INC.

for Revision of a Deternination or for
Refund of SaLes and Use Tarer rrnder
Articles 28 and 29 of the Tax Law for the
Period June 1, 1970 through ttay 31, 1973.

DECISION

Petitioner, Ruth Outdoor Advertising Co., Inc., 99 }{ew Shaker Road,

Albanyr $ew York, filed an application for revision of a deterniaation or for

refund of sales and use taxes under Articles 28 and 29 of the Tax f,aw for the

period June 1, 1970 through Uay 31, 1973 (Fi le No. 00042).

A snall clains hearing was held before Arthur Johrrsonr lleari-ng Officer,

at the offices of the State Tax Comissioa, Buil-ding #9, State Caryusl Albany,

New York, on January 15, 1979 at 2:45 P.H. Petitioner appeared by John Starrs,

Esq. The Audit Division appeared by Peter Crotty, Esq. (Patricia Brrrmbaugb,

Esq.  ,  o f  counse l ) .

ISSUES

I. trlhether the painting of advertising on outdoor blllboards by an

artist ig a service subject to tbe imposition of sales tax.

II. Whether petitioner is liable for sales or use tax on the purchase of

paPer advertising panel-s used in connection with perforning advertising services.

III. Ifhether the penalties imposed pursuant to section f145(a) of tbe Tax

Law aad interest in excess of the minimrrm statutory rate should be waived.

FnilprNGq oF rAcq

1. On February 13, 1974, as the result of an audit, the Audit Divisioo

issued a Notice of Deternination and Demand for Palment of Sales and Use Taxes

Due agaiost pet i t ioner,  Ruth Outdoor Advert is ing Co.,  Inc.,  for the period
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June 1' 1970 through May 31, 1973 in the amount of $41227.44, plus penalty aod

interest of  $1,240.19, for a total  of  95 ,467.63. 0n septenber 10, 1973, the

petitioner executed a consent extending the period of limitation for assessment

of sales or use taxes for the period at issue to March 20, L974.

2. Petitioner is engaged in outdoor billboard advertising services.

3. On audit, the Audit Di-visj.on's auditor examined petitionerrs purchase

invoices for the entire period at issue. This eranination disclosed that

petitioner failed to pay a sales or use tax on purcbases of painting serrrices

by E. J. Rogers, PaBer panels used in perfonning advertising services, and

other recurring expense items. The following is a breakdown of the taxes

determined to be due for each specifi.c area:

Pa in t ingServ ices  -  $  901.51 .
Paper Panels -  $1  , 778 .70
Recurring E:<penses - $f ,6A7 .23

The tax deterrnined with respect to the expense purchases is not at issue.

4. Pet i t ioner engaged E. J.  Rogers (r 'Rogers' t ) ,  an art ist ,  to paint

advertisements on outdoor billboards. The billboards \dere approxinately 14' x

48' .  Rogers painted let ters,  i l lustrat ions and graphic displays from artwork

provided to him by petitiooer. fn some instances, Rogers would act in the

capacity of consultant as to the design of the artwork, or actually create the

artwork.

Petitioner ldas charged by Rogers for such services according to the

square footage of the billboard painted. The Audit Division considered the

services performed by Rogers subject to tax under sect ions f105(c)(3) or

1105(c) (5 )  o f  the  Tax  Law.

5. Petitioner provided Rogers with all necessary supplies and equipment,

such as brushes, paint and scaffolding.
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6. The paper advertieing panels used by petitioner iu perforniug adverti.eing

services were sections of finished advertisiag copy that were individual-ly

placed on billboards. Petitioner did not nodlfy nor alter said panels in any

manner.

7. Petitioner charged its customers a monthl.y fee for t&,e advertiaing

serrices rendered.

8. Petitioner acted in good faith at all times aod did not intend to

evade tax.

cot{clusloNs oF f,Atl

A. That the services provided by E. J. Rogers as described in Finding of

Fact 'r4" do not constitute uain"taining, servi-ciog and rcpairing wltbin tbe

neaning and inteat of  sect ions f105(c)(3) and 1105(c)(5) of the Tar Law;

however, euch services are subject to tax under section f105(c)(2) of the Tax

Law aci produciag, fabricating, processing, printint or imprintiag to tbe

extent that billboards on which the services were performed are tangibl-e

persooal property (tbe record does not cootain tbe facts aecessary to nake a

detetmination as to whether the billboardg are realty or Dersonalty).

B. That the seflrices described in Finding of Fact "4tt performed on real

proPerty are services which are not under the purview of section 1.105(c) of

the Tax f,aw and therefore are not eubject to tax.

C. That t"he advertisiug paneLs purchased by petltioner nere purchases of

tangible personal property; that, sfnce petitioner is engaged io a service not

subject to the imposition of sales tax, all purchaees of tangible peraonal

property used ia performing such servicee are purchases at retail wbich are

subject to the sales tax, within the neaning and intent of eectioos 1101(b)(1)

and 1101(b)(4) of the Tsx tar l .
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D. That the penalties and the interest in excess of the nininum statutory

rate inposed pursuant to section ff45(a) of the Tax Law are cancelled.

E. That the petition of Ruth Outdoor Advertising Co., fnc. is graated to

the extent indicated in Conclusions of Law I'B'r and "D"; that the Audit Division

is hereby directed to modify the Notice of Determination and Demand for Payuent

of Sales Taxes Due i.ssued on February 13, L974; and that, excePt as ao granted,

the application is in all other respects denied.

DATED: Albany, New York

APR 0 3 1991"
STATE TAX CO}TMISSION

,K
SIONER


