
STATE OF NEI^] YORK

STATE TN( COI'IMISSION

In the Hatter of the Fetition
of

Rit ter Wines & Liquor,  Inc.
and Alfred & Fred Ritter

for Redeterninatipn of a Deficiency or a Revision
of a Determination or a Reftnd of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  9 1 7 / 7 2  -  8 / 3 L / 7 6 .

AIT'IDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that be is an e4tloyee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 13th day of Novenber, 1981, he served the within notice of Decision by
certified mafl upon Ritter trlines & Liquor, Inc., and Alfred & Fred Ritter the
petit.ioner in the within proceeding, bV enclosing a true copy thereof in a
securely sealed postpaid wrappe* addressed as fol lows:

Rit ter l { ines & l iquor,  Inc.
and Alfred & Fred Ritter
549 Classon Ave.
Brooklyn, NY 11238

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the excl-usive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
13th day of November, 1981.

that the
forth on

addressee
wrapper

sa id
sa id

is the petitioaer
the last known address



STATE 0F I'IEW YORK
STATE TAX COMUISSION

In the Matter of the Petition
o f

Rit ter Wines & Liquor,  Inc.
and Alfred & Fred Ritter

for Redeternirration of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9 / I /72  -  8137/76

AIT'IDAVIT OF }IAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Fibance, over 18 years of age, and that on
the 13th day of November, 1981, he served the within notice of Decisioo by
certified nail upon Malcoln Cole thg representative of the petitioner in the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid trapper addressed as fol lows:

llalcoln Cole
Walter Cole & Associates
500 01d Country Rd.
Garden City,  NY 11530

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care acd custody of
the United States Postal Service within the State of New York.

That deponent
of the petitioner
last known address

further says that the said addressee
herein and that the address set forth

of the representative of the petiti

the representative
said wrapper is tbe

l-s
on
er .

Sworn to before me this
13th day of November, L981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Novenber 13, 1981

Rit ter Wioes & Liquor,  Inc.
and Alfred & Fred Ritter
549 Classon Ave.
Brooklyn, NY 11238

Gentlemen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have aow exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, aoy proceedidg in court to
review an adverse decision by the State Tax Cormission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comenced io
the Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taration and Fiqance
Deputy Connissioner and Counsel
Albany, New York 12227
Phone lf (5r8) 457-6240

Very truly yours,

STATE TN( COMT,IISSIOI{

Petitioner' s Representative
Malcoln Cole
Walter Cole & Associates
500 01d Country Rd.
Garden City,  NY 11530
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TN( CO}IMISSIO$

In the Matter of the Pet.ition

o f

RTTTER WINES & trQUoRS, INC.
and

ATFRED and trRED RITIER
DECISION

for Revisi.on of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 an'd 29
of the Tax law for the Period September 1, 1972
through August 31, L976.

Petitioners, Ritper Wioee & I"iquors, Inc. and Alfred aad Fred Ritter' 549

Classon Avenue, Brooklyn, New York 11238, filed a petition for revision of a

determination ot for refund of sales and uge taxes under Articlee 28 and 29 of

the Tax Law for tbe period September 1, 19?2 through August 3lr 1976 (File No.

20377).

A forrnal hearing was held before Edward Goodell, Itreariag 0fficer' at the

offices of the State Tax Comission, Two World Trade Center, New York, New

York, on ltarch 20, 1979 at 10:45 A.M. and was continued to conclusion before

Archibald F, Robertson, Jr.,  I learing Off icer, at the saoe off ices' otr January 2lt

1980 at 1:15 P.M. Petit ioners appeared by Walter CoIe and Associates (Malcoln

Cole and Walter Cole, Public Accountants). The Audit Division appearpd by

Ralph J. Vecchio, Esq. (Abrabam Scbwartz, Bsq., of counsel).

ISSUES

I. tihether, in asseeeing

Law for additional sales taxes

petitioners r:nder Articles 28 and 29 of the Tax

for the period herein inrrolved, the use by the



-2-

sales tax auditor of external indices in conducting its audit of Ritter ldines &

Liguors, Inc., was a necessary and proper uge of such indices within the

neaning of, section 1138(a) of the Tax Law.

II. Whether a deficiency assessment for any period ending on or before

May 31, L974, is barred as a result of the operation of section 1147 of the Tax

Law.

TINDINGS OT FACT

L. Individual petitioners operate the corporate petitioner's retail

l iquor store.

2. Petit ioners f i led al l  sales tax returns for the audit periodo in

timely fashion.

3. Petitioners executed consents extending the period of limitation for

assessment of sales and use taxes under Articles 28 and 29 of the Tax Law, as

fo l lows:

Date of Conqent Periods last Day to Determipe

t t /77 /75 elr /72-8/3r/ ts L2/19176
e/14/76 9/1/72-8/3t /75 6/ te l77
3128177 e/1172-8/37/td r2lLe/77

4. The Audit Division on Jurte 29, 1977 issued a Notice of Deternination

and Denand for Payment of Sales and Use Taxes Due No. 9011511145, for addit ional

taxes  due o f  $55,421.97  and pena l t ies  and in te res t  o f  $28,542.19 ,  fo r  a  to ta l

o f  $ 8 3  , 9 6 4 . 1 6 .

5. The sales tax auditor found that the petitioner maintained a couplete

set of books on a cash basis, and that the sales tax returns reconciled with

the federal tax returns, but the cash register records were not sufficient.

Cash register tapes denoninated flbulk sale'r tapes contained only gross figures,

and did not show whether bulk discotrnts on bulk sales were given nor did they
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disclose the iten(s) sold. 0n such bulk sale tapes, sales taxes allegedly

collected were not separated fron the purchase price listed on those tapes.

6. Petit ionerrs posted prices did. not t ie into receipts, hence petit ioneret

books and records were not only significantly inconplete, but did not pernit

the exact tax to be deteruined.

7. As a result of finding incomplete records, the sales tax audltor

analyzed the purchase invoices for the month of l{ovenbet 1974. The percettage

of purchases found was 9 percent for wioe and 91 percent for liquor. These

percentages itere used in coasidering wine and liquor purchases for the entire

audit period.

8. The sales tax auditor utilized the selling prices posted on the

shelves and the Novenber 1974 purchase prices io a narkup test to determine the

adjusted taxable saleg for the audit period. The assessneot was based on a 15

percent mark-up on liquor and a 55.79 percent nark-up on wine, which resulted

in adjusted taxable sa les of  $6r430,864.00.  Repor ted sa les were g51590,376.00.

At the hearing it was conceded that the liquor nark-up should be reduced to 12

percent and that an allowance should be made for an increase in inventory. The

adjusted sa les were rev ised to  $5r083r934.00,  an increase of  $397r776.00 over

the reported sales for the audit period herein involved. The additional taxes

based on the revision came to $291864.00.

9. Petitioner Alfred Ritter testifled that sales tax i.s ruug up with the

sale; that the prices included sales tax, and later testified that the caeh

register receipts showed tax separately. Petitioner Fred Ritter aleo testified

that the cash register receipts showed tax separately.
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10. Petitiooers fai.led to addupe sufficient evidence for tbe period herein

involvecl that the salee tax auditorts markup, adjusted taxable sales and prices

used, were incorrect,

11. Petitionersr record keeping nade a rational audit witbout resort to

test periods and markups impoesible.

12. Petitioners offered no evidence to show that reasonable cauge existed

for not paying over any of the tax asserted due.

CONCLUSIONS 0F f,Al'l

A. that petitioners were duly notified of the deternination by the Audit

Division of the anounts for additional sales taxes due for the periods fron

September L, 1972 through August 31, 1976.

B. That with the Notice of Deternination and Demand for Paynent of Sales

and Use Taxes Due being duly received in evidence, jurisdiction in this natter

rsas established.

C. That the nethod used in the sales tax audit of petitioners' business

h'as proper under the circr:mstances in that a direct check of petitioners'

records found then to be insufficient, incomBlete and unreliable so that it was

not possible to make an accurate conputatipn of tbe sales taxes due.

D. That the Notice of Determination and Denand for Palment of Sales and

Use Taxes Due was issued timely for all periods at issue. Each of the consents

rras executed prior to the last day for determining tax for all the periods

under audit.

E. That the use by the sales tax auditor of external indices in the

absence of suff icient records during thd audit of petit ionefs'business wag

necessary and proper wlthin the meaning of section f138(a) of the Tax f,aw for

the audit period.
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That the petition of Ritter ldines & liquors, Inc. and Alfred and Fred

is granted to the extent indicated in Finding of Fact rr8"; that the_

of Determination and Demand for Payment of Sales and Use Taxes Due

June 29,1977 is reduced from $551421.97 to $291862.00; and that, except

granted; the petition is in all other respects denied.

A1bany, New York

ilov 13 1981

Ritter

Notice

issued

as so

DATED:


