
STATE OT NEW YORK
STATE TAX COIIWSSION

In the Matter of the Petition
o f

RKO General, fnc.

ATFIDAVIT Otr'MAIf,ING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  6 /L170  -  513 t /73 .

State of New York
County of Albany

Jay Vredenburg, being dul-y sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the l5th day of May, 1981, he served the within notice of Decision by nail upoo
RKO General, Inc., the petitioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as follows:

RKO General,  Inc.
1440 Broadway
New York, NY 10018

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein aad that the address set
of the petitioner.

Sworn to before ne this
15th day of May, 1981.
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is the petitioner
the last known add:)Yu'"



STATE OF NEI{ YORK
5TATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 15, 1981

RKO General, fac
1/+40 Broadr*ray- 

'

l{ew York, NY 10018

Gentleoen:

Pleaee take aotice of the Decigion of the State Tax Conmfssion enclosed
herewith.

You have now exhausted your right of review at the adniaistrative level.
Pursuant to section(s) 1138 & 1243 of, the Tax f,aw, any proceeding in court to
review an adverse decielon by the State Tax Comission caa only be instituted
under Article 78 of the Civil Practlce f,aws and Rules, and must be comeaced in
the Suprene Court. of the State of New York, Albany County, within 4 nonths fron
the date of this aotice.

Inquiries concerning the cooputation of tax due or refund allowed ia accordance
with tbis decislon nay be addreseed to:

NYS llept. Taxation and Finance
Deputy Comissioner and Counsel
Albany, l{ew York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COU!fiSSION

Petitioner I s Representative

Taxing Sureau's ReBresentative



STATS OT NEW YORK

sTAlt TAX Cottfissloil

In tbe Matter of tbe Petition

of

RKo GENERAL, Itfc.

for Revision of a Deternination or fot
Refund of Sales and Use Taxes urder
Articlee 28 and 29 of the Tax Las for
the Period June 1, 1970 rhrough ltay 31,
1973.

DECISIOI{

Petitlonet, Rtr(O Oeoeral, Inc., 1440 Broadway, New Yorh, iles York 10018,

filed a petition for revision of a deteroination or for refirnd of eales and

use taxes under Articles 28 aud 29 of the Tax f,aw for the period Jtme I, 1970

thtough Uay 31, 1973 (File No. f0288).

Petitloner has requested, in rriting, that this uatter be eubaltted to

the State Tax Connission for a deterninatioo without the necessity of a fornal

hearing.

The State Tax Comission, based upon the rccord as it is preaently conrtituted,

rendere t^he following decision.

ISSIIES

I. Whether petitioner sas required to pay tax due on fiLn rentale at the

rate in effect on the date payneat was nade or at the rate in effect cben thc

cootract was signed.

II" lrlhether the Lransitlooal provisions of the Tar taw [specifical]y

section f106(a) and (f)l apply to Betitioner's rental 6f fflrns.

III. $bether reasonabl-e cause exists for waiver of peoalties and additioaal

interest.
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FII{I)II{GS OF tr'ACT

1. On July 23, 1973, petitioner executed a consent extending the pcriod

of limitation for assessnent of sales and use taxes for the period June 1,

1970 tbrough ltay 31, 1973 to Septenber 19, 1974. Oa June 19, \974, petitloner

executed a further consent extending the period of linitation witb respect to

sales and use taxes for the period June I, 1970 through May 3l, 1973 to Decmber

1974.

2. 0n August 6, Lg74, the Audit Divlsion issued a Notice of Deterni-nation

and Deuand for Paynent of Sales and Use Taxes Due unfur Articles 28 and 29 of

the Tax Law to RI(0 General, Inc. and John B. Poor, Patrick J. tJinkler, Kenneth

Frankel and ltubert J. Delynn, individually and as officers, for the period

June 1, 1970 through Hay 31, 1973 in the anount of $55 1294.33, plue peaalty

and interest of $161664.89, for a total of $721959.22, based upon aE audit of

petitionerrs books and records. Petitioner tinely filed a petition for a

hearing to review tbe aforesaid determination.

3, Petitioner is a subeidiary of General Iire and Rubber Coqrany of,

Akron, 0hio. All divisions of petitioner which operate in New Yoth State lrere

audited. Tbe lfOR division owns and operates I{OR Ttt (Channel 9), ffiR Radio

(Al1), WJGO Radio (fU). Petitioner also rentg studios for the recording of

television cormercials. Tax is accrued on filn rentals by tbe I{OR divigion

and the proper allocations are made to various counties. Petitionet paid the

tax due on filn rentals at the rate in effect when the contract was signcd

instead of the date prlmetrt was nade. The Audit Division concluded that

petitionerts method of reporting was iocorrectl that with respect to long-tern

rentals, the tax rate in effect at the date of palrneot was nade was applicable.

19 '
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The Audit Divigion assessed the difference between the anount petitloner

reported and t.he tax due baeed upon the rate in e fect at the tine of payn€nt

for the filn rental.

t+. A typical FiLn Lease Agreenest comlrrised the followiag: petitioncr,

pursuant to agreeoent, acquired a llcense fron a filn distributor to broadcast

a series of notioa picture filns over a Beven-year period. The terne fot

pa]tmeot of a total of $6001000 were as f,ollows: $601000 upon delivery of the

first two prints, $901000 upon delivery of three specific titles and the

balance of, $4501000 payable in equal cossecutive nocthly inetallnents of

$181750 each.

5. It was the petitionerts position that the paynents $ere not subJect

to the salee tax rate i"acrease effective April 1, f969 in that said payneots

ltere nade subsequent to the date of the sale tax rate change pursuent to

fornal contr:acts executed and couqrleted prior to l)'eceober 31, 1958 in respcct

to whicb nore thaa 10 percent of the aales price bad been paid before April 1,

1969 .

6" Petitioner was advised by its tax departnent and lts counsel that ite

nethod of conputing the tax ras correct anrl relicd upon said advice.

cot{clusroNs oF I.Ar{

A. That pursuetrt to section 1106(a) and (f) of the Tax Law, the sales

tax rate increase effective April 1, 1959 shall not epply to a delivery or

traasfer of possess{on of tangible personal property nade efter said dste

pursrra[t to aa agreeaeat for the sale of said property nade before Deceober l,

1968 if; (1) such agreenent for the satr-e of said ptoperty was nade ia writing,

(2) t^he particuler iten or itens so sold were segregated before Decenber 1,

1968 aod (3) the purchaser before April l, 1969 paid to the vendor lrot lcse

than l0 Bercent of the safes price.
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That 20 l{YCnR 525.2(a) provides:

"(2) The sales tax ie a 'transactLoa taxr, liability for t-he
tax occurring at the tine of tbe trensaction. Geoerally speakiog,
the taxed ttaneaction is an act resulting io tbe receipt of
consideratioa fot the transf,er of, title, or poscessiou or both
to property or rendition of, servlceg from one peraon to Naotber."..tt

That each iudividual nontbly paynent by petitioner corstitutee a

[traosactionil pursuaut to 20 ilYCnR 525.2(a)(2), supra; that the tar is, therefore,

due when the palments were made and not the t&x rate ia effect at the time the

contract was signed.

D. That the transitional provisions of, sect{on 1105(a) and (f) of the

Tax Law do not apply to petitioner's rental of, filn involving paynente ln

nonthly instellnents.

E. That reasonable cause exists for the waiver of penalties and additional

interest except min:i.nun intereet.

B .

c.

F. That the Audit Divisi.on is

with Conclusion of Law rrErr, supra.

G. That the petitioa of RKO

indicated in Conclusions of Law rrEI

is denied.

DAltsD: A1bany, New York

MAY 15 1981

directed to recompute the tax in accordance

General, Inc. is gtanted to the extent

and ftl'|il, supra, and in all other respecte


