
STATE OF NEtrt YORK
STATE TAX COI{IfiSSION

In the ltatter of the Petition
of

Quirino Iaboni
d/b/a Goodyrs Deli

for Redetetminatioa of a Deficiency or a Revisioa
of, a Determination or a Refund of
Sales & Use Tax
uader Article 28 & 29 of the Tax Law
for the Feriod 3/t174 - nln/76.

That deponent further 6ays
herein and that, the address set
of the petitloner.

Sworn to before ne this
lst day of May, 1981.

AFTIDAVIT OF' UEU.IITG

that the said addressee is the petitioner
forth on said rilrapper is the last knowo address

$tate of New York
County of Albany

Jay Vredenburg, being duly swornn deposes and says that he is an erployee
of the Department of TaxatLon and Finauce, over 18 years of age, and that on
the lst day of lday, 1981, he served the within notice of Decision by nail
upon Qui.rino laboni, dlbla Goody's Deli, the petitioner in the withi-n
proceedinS, bY enclosing a true copy thereof in a secureLy sealed postpaid
wrapper addreseed as follows:

Quirino Iaboni
d/b/a Goody's Deli
134-01 10tet Ave.
Ricbmond IIiII, NY 11419

qad by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official deposltory) under the exilusive care and cuilody of
the United States Postal Service within the State of $ew York.



STATE OT NEI.T YORK
STA1T TA)( COU}fiSSION

of the Petition
of

Quirino Iaboni
d /b /a  Goody 's  DeI i

for Redetermination of a Deficieney or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for  the  Per iod  3 /L /74  -  70 /12 /76 .

AIT'IDAVIT OT MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the lst  day of May, 1981, he served the within not ice of Decision by nai l
upon Frank Coniglio the representative of the petitioner in the within
proceedingr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Mr. Frank Conigl io
585 Stewart Ave.
Garden City,  NY 11530

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is Lhe
last known address of the representative of the petitioner.

Sworn to before me this
Ls t  day  o f  May,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May L,  1981

Quirino Iaboni
d/b/a Goody's DeIi
134-01 l01st  Ave.
Richnond HiI l ,  $Y 11419

Dear Mr. Iaboni:

P1ease take notice of, the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & L243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comission can only be iostituted
under Article 78 of the Civil Practice laws and Rules, and nust be comenced in
the Supreme Court of the State of New York, Albany Couaty, within 4 months from
the date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addresged to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /I (518) 457-6240

Very truly yours,

STATE TAX COMI{ISSION

cc: Pet i t lonerrs Representat ive
Frank Coniglio
585 Stewart Ave.
Garden City,  NY 11530
Taxing Bureau's Representative



SMTE OF NEW YORK

STA15 TA)( COMMISSION

In tlre Matter of ttre Petition

of

QUIRI}flC IABOM
dtb/a COODr'S DE[*T

for Revision of a Determination or for
Refund of Sales ard Use Taxes urden
Articles 28 and 29 of ttre Ta:< Lavr for
ttre Period March L, L974 through
October L2, L976.

DECISION

Petitioner, Quirino laboni dlb/a Coody's Deli, 134-01 101st Averue,

Itlctunond Hill, New York 11419, filed a petition for rwision of a de@rmination

or for refi:nd of sales and use ta:<es urder Articles 28 ard 29 of ttre Tax Iaw

for tlre period Ivlarch L, L974 through October L2, 1976 (File l{o. 24L43).

A snall clairrs hearirg was held before Arttrur Johnson, Hearing Offier,

at ttre offices of ttre State Ta:r @nnission, T\alo Wcrld trade Center, Nar Yorkt

Noar York, on October 2L, L980 at 2245 P.14,. PeLitioner apgearea $r Frank @niglio,

Esq. Ttre Atrdit Division atrpeared by Ralph J. Vecctrio, Esq. (Inrin I€\Dz, Esq.,

of counsel).

rssttE

lrTtretlrer ttre ar-rdit procedr.rres and tests trsed bV ttre Au&lt Division to

determine petitioner's taxable sales were proper and the resultant findings

correct.

F]NDNGS OF FACT

I. Petitioner, Qnririno Iaboni d,/b/a @odyrs DeIi, openated a gtp€ry

ard delicatessen located at 51-39 69ttr Street, I&odside, Ne$/ York. ttte

business was sold on October L2, L976.
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2. On March 25, L977, the Aldit Division received a ccnpleted Bulk Sale

Qr:estionnaire frcn petitioner. A rerrierc.r of said questionnaire indicated that

65 percent of Erctrases for the peniod Deenber L, L975 through October 12'

1976 were itsns tlnt $iould be subject to ta>( wtren sold. Petitioner's sales

tar< returns filed for the sare 5:eriod skrorred that taxable sales r,rere 17 penaent

of gross sales. Additionally, taxable Srurctrases for the period r^rcne $9'202.00

as corqnred to ta:<able sales retrnrted of $3'746.00. rtrerefore, the Alrdit

Division applied 65 pencent to git3oss sales reported for ttre entire audit

period to determjle taxable sales of $52,708.00. Petitioner reported ta<able

sales of $13154I.00, leaving additional taxabLe sales of $39,157.00 ard ta>(

due tlrereon of $3,064.94.

3. Sr t{ay 6, L977, the Altdit Division issued a lilrtioe of Determjnation

arrl Dernard for Palnerrt of Sales arrt Use Ta:<es Dre against petitiqter for the

peniod lvlarch L, L974 ttrrorgh October L2, 1976 for ta:<es due of $3'064.94, plus

penalty ard interest of $1'347.60, for a total of $4r4L2.54.

4. Petitioner filed an atrplicaUion for a fearirrg to rerziew the abct\te

detennination.

5. At a district office oonference, petitioner pnoduced the fo1loairq

records: Federat inccne ta:< returns for the years L974, 1975 ard L976, day

book of sales, sales ta:< returns, ard scne cancelled checl<s during the peniod

at isstre. ftre district office representative fourd gross sales retrnrted on

the Federal insre ta:< returns for 1975 ard 1976 r,rere atrproximately $281000.00

greater ttran sales per the day book ard the sales ta< retrrrns. Tfe retrtresen-

tative also determined ttrat tl€ reoords prorzjded by petitioner !€re fuEufficient

to reccnnend an adjustnent to the tar< previously determ5led.
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6. Petitioner argued that information on ttre bulk sale qr:estiorrnaire is

aplicable only for ttre period.s irdicated thereon ard is rpt, a proper basis

for determinirg tares dr:e for ottrer periods. Petitioner rnaintained that its

sales tan returns fifed for ttre period at issue accurately reflect tlre actual

sales taces due.

Petitioner offered no sr-rlcstantial evidence to strqr that ttre Allilit

Division' s dets:nina'bion was ino:rect.

7. Petitioner's books ard reoords were insr.rfficient for tlre Auitit

Division to determine tlre e>ract anount of petitioner's taxable sales or to

qcnduct a ccnplete audit.

8. Reasonable cause does not exist, for tlre abatgnerrt of penalQr ard

interest.

coNclusloD6 0F LAht

A. That since petitioner did not maintain sufficient boolg ard reoords

as indicated in Finding of Fact "7u, the Audit Divisionrs resort to a test

Period to determine petitionen's taxable sales for ttre period March L, L974

through october L2, L976 was proper in acoordance wittr section 1138(a) of ttre

Ta< Lavr, and tkre resultant fi:rdirgs of additional ta><es dr:e of $31064.94 are

correct,.

B. That ttre petition of Orirjno laboni d/b/a Goody,s Deli is denied and

ttre Isotice of Determjnation and Denrard for Paynent of Sales ard Use Ta:<es Dre

issued hy 6, 1977 is sustained.

DNIED: Albany, Neur York

MAY 0 r 1981


