
STATE OF NEI{ YORK

STATE TN( COU}IISSION

In the Matter of the Petition :
o f

Protape, Inc.
AITIDAVIT OF I'TAILING

for Redetermination
of a Determination
under Art.ic1e 28 &
9 / L / 7 4 - 8 / 3 7 / 7 7 .

of a Deficiency or a Revision :
or a Refund of Sales & Use Tax
29 of the Tax Law for the Period:

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and siys that he is an euployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 23rd day of 0ctober,  1981r 'he served the within not ice of Decision by
certified nail upon Protape, Inc., the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Protape, Inc.
c/o trli l l iam Sobelsohn
1540 Broadway
New York, NY 10036

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

that the said addressee is the petitioner
forth on said wrapper is last known address

Sworn to before me this
23rd day of 0ctober,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

October 23, 1981

Protape, Inc.
c/o Willian Sobelsohn
L540 Broadway
New York, NY 10036

Gentlemen:

Please take notice of the Decision of the State Tax Comnissioo enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1.243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Connission can only be instituted
under Article 78 of the Civil Practice f,aws and Rules, and nust be comenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordaace
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Connissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Repfesentat ive

Taxing Bureau' s Representative



STATE OT NEW YORK

STATE TAX CO}IT{ISSION

In the Matter of the Petition

o f

PRoTAPE, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period Septenber l,
1974 through August 31, 1977.

DECISION

Petit ioner, Protape, Inc., 1540 Broadway, New York, New York 10036, f, i led

a petition for revision of a determination or for refund of sales and use taxes

under Articles 28 and 29 of the Tax Law for the period Septembet l, 1974

through August 31, 1977 (File No. 22t97).

A small clains hearing was held before Judy M. Clark, Hearing Officer, at

the offices of the State Tax Comission, Two World Trade Center, New York, New

York, on March 19, 1980 at 10:45 A.lt .  Petit ioner appeafed by t{ i l l ian Sobelsohn,

President. The Audit Division appeared by Ralph J. Vecchio, Esq. (Irwin f,ew,

Esq . ,  o f  counse l ) .

ISSTIES

I. lJhethet the use of a three-month test periqd for review of petitiorer's

purchases properly reflected its use tax liability.

II. l.Ihether fees paid for information services are subject to sales tax.

III. hlhether charges f,or preparing and revising nailing lists are subject

to sales tax.

IV. Whether charges for a recording studio are subject to sales tax.

V. I{hether petitioner made an overpayment of sales tax and, if so,

wlether a credit for such overpalrment was tinely claimed against the audit

assessment.
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FIITIDINGS 0f FACT

1. 0n March 13, 1978, the Audit Division issued a Notice of Deterninat'ioo

and Denand for Paynent of Sales and Use Taxes Due against Protape, Inc. for the

g

period Sdptember l, tg74 through August 31, 1977 in the anount' of $1'006.44

tax, plus penalti-es and interest. The Notice was issued as a result of a field

audi t .

2. Petitioner executed a consent extending the period of, limitation for

assessment to June 19, 1978.

3. Petit ioner's business activity consisted of the sale of cassette tapes

of courses to prepare individuals for CPA examinations. In order to enhance

its narket, petitioner hired iadividuals and made use of teuporary euplo:fnent

agencies such as "Manpoweril to review lists of CPA candidates naintained by

various state boards of accountancy. Petitioner was charged fees by the

various statest boards for access to these l ists or for the l ists tbemselves-

The indiviauats hired to review the lists would rgport to petitioner any

deletions or additions to the previous list used for pronotional nailings.

Petitioner would forward the information to a conputer service coupany for the

updating of a master list. One copy of the printout was retained by the

service company for use iq mailing advertising material from petitioner. One

or two copies of the printout were given petitioner for use in updating the

next l ist.

4. 0n audit,  the Audit Division examined purchases in petit ioner's

advertising and pronotion account for the period June I through August 31,

1977. It helcl that the services of individuals or temporary enplo:ruent agencies

aud the aecess to various lists provided by state boatds of accountancy were

taxable information services. Total recurring purchases subject to use tax for
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the test period amounted to $807.72 which represented 8.13 percent of the

recurring purchases in the advertising and promotion account.

The Audit Division also found that the advertising and promotion

account included charges for preparing and revising nailing llsts on which no

sales tax was paid. Since these purchases were of a non-recurring nature, the

Audit Division held the use tax due on all charges for preparing and revising

mailing lists billed in the audit period on which no sales tax was paid. These

purchases amounted to $51508.02 for the audit period.

The Audit Division eliminated mailing list naintenance costs charged

to the advertising and promotion account for the audit period and applied 8.1.3

percent to the remaining purchases resul.ting in taxable purchases of, $6r239.35.

0ther purchases held subject to use tax were charges for recording studio time

totaling $833.00. Tota1 purchases subject to use tax for the audit period were

$12,580"38 and tax due thereon was 911006.4/+.

5. The purchases in the test period tsere not tytrrical of an entire year

since the CPA examinations are held seni-annua1ly; therefore, candidates lists

are reViewed semi-annually and the appropriate costs incurred seni-annually.

Adeguate books and records were maintained by petitioner.

6. The services provided petitioner by individuals and tenporary employment

agencies consisted of research r*ork in reviewing CPA candidate'lists and

tSrping. Charges for these services for the test period amounted to $499.54.

7. Petit ioner argued that fees paid to various states'boards of accountancy

for accesg to records or l lsts of CPA candidates constituted 'rtaxesrr, rr l icensestt

or rrpermitsrr. These fees anounted to $111.71 for the teet period. Petit ioner

subnitted a receipt in the anount of $5.70 frorn the District of Colunbia to
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show payment for a license fee. The renaining invoices subnitted relative to

the test period were fees paid for the lists thenselves.

8. The charges of $833.00 were for the rental of a recording studio on

the premises of Announcer Training Studio.

9. Petitioner contended that only 5 percent of the cost of preparing and

revising mailing lists should be subject to tax since 95 percent of advertising

material is mailed outside New York State. The nailing list services were

perfor:ned in New York State and the charges did not include apY advertising

naterial. The service consisted of utrrdating a naster list by coqruter and

producing a revised master l ist.

10. Petitioner submitted an invoice dated July 25, 1975 on which it sought

a credit or refund of 95 percent pf the tax patd ou naintenance of nailing list

costs consistent. with Fiading of Fact 'f9". Petitioner flrst notified the

Departnent of the contended overpalment on November 28, f978.

11. Petit ioner acted in good faith.

coilctusloNs 0F tAI.t

A. That resort to a test period as a method of computing tax Liability

pust be founded upon an insufficiency of record keeBing which nakes it virtually

inpossible to verify such liability and conduct a conrplete audit. (Chartair, Ing.

v .  State Tax Comniss ion,  55 A.D.2d 44,411 N.Y.S.2d 41.)  That  pet i t loner

Protape, Inc. naintained adequate books and records fron whiCh an exact amount

of tax could be deterurined; thereforer Nny tax deternined in the test period is

limited to the test period purchases.

B. That the fees paid to individuals and temporary enployment agencies

the amount of $499.54 for the test period were clerical services not subject

in

to
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tax under section ff05(c)(1) or (2) of the Tax Law. That the tax due on such

services is cancelled.

C. That the license fee paid to the District of Colunbia as noted in

Finding of Fact rr7'r is not subject to tax since the license to use occurred

outside Nenr York State; that the renaining fees paid to various states' boarda

of accountancy vere for infornation services taxable under section ff05(c)(1)

of the Tax law.

D. That tbe charges for recording studio constituted the rental of real

property shich is aot subject to sales or use tax. The tax due on cbarges for

studio space in the amount of $833.00 is hereby cancelled.

E. That section 1105(c)(2) of the Tax Law inposes a tax on print ing

services. That the preparing aod revising of mailing lists were such services

and taxable in their enti.rety since they were perforned in New York State and

their use was confined to New York State. That since the Audit Division

examined all charges for the preparing and revising of nailing lists during the

audit period, the use tax determiaed due on mailing list costs !f,as proPer and

io accordance with section 1110 and 1254 of the Tax Law.

F. That the issue of the tiureliness of petitionerrs claim of overpaynent

is moot based on Conclusion of Law "E" above.

C. That the penalties and iuterest in excess of the oininun statutory

rate are cancelled.

U. That the petition of Protape, Inc. is granted to the extent indicated

in Conclusions of Law rrArr, rrBrt, ttCtt, ttDtt and t'Gtt above; that the Audit Division

is hereby directed to accordingly rnodify the Notice of Deternination and Demand



for PaY'nent of

&s so granted,

DATED: Albany,

ocT 2 3 1981

Sa1es and Use Taxes

the petition is in

New York

-r-

Due issued March

all other respects

13, f978; and that, except

denied.

STATE TN( COMMISSION

IDEI{T


