
STATE 0F NEI{I YORK
STATE TAI( CO},IMISSION

of the Petition
o f

Philma Restaurant, Inc. (Purchaser)

ATT'IDAVIT OF I'AITING

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for tbe Years
1211171  -  8 /3 t /74 -

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 3rd day of July, 1981, he served the within not.ice of Decision by mail upon
Philna Restaurant, Inc. (Purchaser), the petitioner in the within
proceedinS, bV enclosing a true copy thereof in a securely sealed postpaid
wtapper addressed as fol lows:

Philna R€staurant, fnc. (Purcbaser)
52-11 l l l th  St reet
Corona, NY 11368

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State sf New York.

That deponent further says that
herein and that the address set forth
of the petit ioner.

the sai.d addressee is the petitioner
on said wrapper is the last knowo address

Sworn to before me this
3rd day of July,  1981.



STATE OF TTSW YORK
STATE TAX CO}TMISSION

In the Matter of
of

Philma Restaurant,

the Petition

Inc. (Purchaser)

AIT'IDAVIT OF }IAILING

for Redeternination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Years L2/r /71 -  8131/74.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 3rd day of July, 1981, he served the within notice of Decision by mail upon
Sidney Romash the representative of the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Sidney Romash
50 Court St.
Brooklyn, NY 11201

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office dr official depository) under the exclusive care aod custody of
the United $tates Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
3rd day of July,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1n27

July 3, 1981

Philma Restaurant, Inc. (Purchaser)
52-11 l1 l th  St reet
Corona, NY 11368

Gentlenen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your rigbt of review at the adninistrative level.
Pursuant to sect.ion(s) 1138 & 1243 of the Tax Law, atry proceeding in court to
review an adverse decision by the State Tax Comrission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be comenced in
the Suprene Court of the State of New York, Albany County, within 4 nonths fron
the date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Copmissioner and Counsel
Albany, New York 12227
Phone // (s18) 457-6240

Very truly yours,

STATE TN( COIIMISSION

Petitioner' s Representative
Sidney Romash
50 Court St.
Brooklyn, l{Y 17201
Taxing Bureau's Representative



STATE Otr' IrIEW YORK

STATE TAX COU}IISSION

In the llatter of the Petition

o f

pHrmA RESTATTRAI{T, INC. (PUnCHASER)

for Revision of a Determination or for
Refund of Sa1es and Use Taxes under
Articles 28 and 29 of the Tax law for
the Peri.od December 1, 1971 througb
August 31, 1974.

DECISION

Petit ionern Philna Restauraqt, Inc., 52-11 f l l f t  Street, Corona, New York

11368' filed a petition for revision of a deternination or for refund of sales

and use taxes u!.der Articles 28 and 29 of Lhe Tax Law for the period December 1,

1971 tbrough August 31, 1974 {f i le l{o. 12863).

A formal hearing was held before Janes T. Prendergast, Ilearing 0fficer, at

the offices of the State Tax Cornmissiou, Two World Trade Center, New York, New

York, on Septenber 19, 1978 at 9:25 A.M. Petltioner appeared by Sldney Ronash,

Esq. The Audit Divlsion appeared by Peter Cnotty, Esq. (PauI A. Lefebvre,

Esq.  ,  o f  counsel ) .

I. Whether petitioner was a purcbaser in a bulk sales transaction which

made it  l iable for the sellerrs unpaid sales tax.

II. llhether the Audit Division properly deternined the sales taxes due

from seller.

FINDINGS OF FACT

1. Petit ioner, Philma Restaurant, Inc., f i led a Notif ication of SaIe,

Transfer or Assignment in Bulk on July 25, 7974.
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2, A Notiee of Clain to Purchaser lras issued against petitioner on

$eptenber 27, 1974 under BuLk Sale Nunber BSQ 7zr$At.

3. A Notice and Demand for Paynent of Sales and Use Taxes Due in the

anount of $651000.00, plus $171700.00 in penalt ies and/or intereet, for a total

of $82r700.00' was issued against petitioner ou January 14, 1975. Thereafter,

ou January 28, 1976, a l{otice of Assessnent Revielr was ieeued revising the

sales and use tax to $381726.46, tbe intereet to $61678.09, and the total due

to $45,404.55.

4, Petitioner filed a tinely perfected petition.

5. On JuIy 15, 1974, petitiounr purchased fron Longchanps, Irc., a

restaura[t located at 1117 Third Avenue, l{ew York, New York. At tbe tine of

purchase, tbis particular restaurant was not in operation. On July 25, L974,

petitioner filed the abovenentioued Notificatioa of $a1e, Transfer or Assignnent

in Bulk listing the rrtotal sales price of business or property" as $921500.00,

tbe "sales price of furaiture, fixtures, etc.'r as $151000.00, aud tbe ltanouat

of escrow fuod" as $51000.00. 0n October 17, 1974, petitioner subnitted

pa]tuent, of $11200.00 for the sales tax on the said fixtures.

5. At the time of the sale, the seller, Longchaups, Inc., owned 14 other

restaurants besides the ooe sold to petitioner.

7. f,ongcharps, Inc. subsequently filed for baaftruptcy uoder Chapter XI.

It owed sales taxes oa the operations of, all of its restauraots.

8. On June 30, 1975, the Audit Divieioo conducted aa audit, of Longchaqls,

Inc.'s eales tax returns, general ledgers, purchase invoices and coaslruction

ledgers for the audlt period Decenber 1, 1971 through August 31, 1974, the

books and records of f,ongchaups, Inc. were inadequate to determine ite exact

tax liability. lbe vendor objected to a narkup test, as atr audit bad been
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completed less than two years earlier. Since the book markup in the prior

audit had been accepted, it was agreed to accept the book narkup in the audit

for the period at issue without any test being performed. Gross sales per

books were reconciled with gross sales per returns filed. It was found that

there \das a total of underreported sales of $101 1382.50, which included a

disal lowed bad debt deduct ion of $89,693.11. The tax due on the underreported

sales amounted to $7 1096.77. The vendor fai led to report  and charge tax on

service charges of $40 1762.16. The tax on this anounted to $21853.36. Tbe

margin of error on tax charged per pr ior audit  was .3 percent.  I t  was agreed

to accept this percentage for the current auclit and this overcollection charge

amounted to $61088.58. Fixed assets purchases were exanined in detai l  for tbe

enti-re audit period. The tax due on fixed assets purchases without tax amounted

to $221687.75. The total tax due as a result of the above audit amounted to

$38,726.46. The tax pertaioed to al l  Longchamps Inc. 's 15 restaurants.

9. At the hearing, the Audit Division conceded that the assessment for

the restaurant at issue should be $51892.49. Said amount was derived from the

serv ice  charges  ($2 ,490.05) ,  unproved bad debt  deduc t ions  ($3r139.26) ,  and

overcol lect ions (5263. 18) .

coNctusroNs 0F I,AId

A. That sect ion 1141(c) of the Tax Law provides, in pert inent part :

"Uhenever a person required to collect tax shall nake a
sale, t ransfer,  or assignment in bulk of any part  or the
whole of his business assets, otherwise than in the
ordinary course of business, the purchaser,  t ransferee or
assignee sha1l at  least ten days before taking possession
of the subject of  said sale, t ransfer or assignnent,  or
paying therefor, notify the tax commission by registered
n a i l  o f  t h e  p r o p o s e d  s a l e . . . ' r .

B. That the transaction whereby petitioner, Philma Restaurant, Inc.

purchased a restaurant from Longchamps, Inc. consists of a part of the bulk
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( t t re t5 restaurants).  Therefore, the purchase of the said restaurant is a

"bulk saler within the meaning and intent of section 1141(c) of the Tax Law.

C. That since petitioner lras a purchaser in a I'bulk sale[ transaction and

was properly and timely assessed by the Audit Division, it is liable for the

sel lerrs unpaid taxes pursuant to 1141(c) of the Tax Law.

D. That the audit. procedures used by the Audit Division to deternine

Longchamps, Inc. 's sales for the taxable period in quest ion were proper,  under

sect ion 1138(a) of the Tax Law.

E. That the petition of Philma Restaurant, Inc. is granted to the extent

indicated in Finding of Fact "9" above; that the Audit Division is hereby

directed to further modify the Notice and Demand for Payment of Sales and Use

Taxes Due issued January L4, 1975; that the reconputed tax due shall be

together with interest computed at the mininum statutory rate; and thatr except

"s 
\o modif ied, the pet i t ion is in al l  other respects denied.

DATBD: Albany, New York ATE TAX COMI{ISSION

JUL O B 1gB1

.<
ISSIOI{ER


