
STATE OF NEl{ YORK

STATE TAX CO}IMISSION

In the Matter of the Petition :
o f

Orr in Creat ions, Inc. :
AFFIDAVIT OF MAIf,ING

fpr Redetermination of a Deficiency or a Revision :
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period:
3 / L / 7 4  -  5 / 3 r / 7 7 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the l l th day of December, 1981, he served the within not ice of Decision by
certified mail upon Orrin Creations, Inc., the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Orr in Creat ions, Inc.
c /o  Or in  Sch i l le r ,  Pres .
61-14 170th Street
Freshmeadow, NY 11365

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known addrese
of the pet i t ioner.

Sworn to before me this
l l th day of December, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

December  11 ,  1981

Orr in Creat ions, Inc.
c /o  0 r in  Sch i l le r ,  Pres .
61-L4 170th Street
Freshmeadow, NY 11365

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the a&ninistrative
Pursuant to section(s) 1138 & 1243 of the Tax law, any proceediag
review an adverse decision by the State Tax Connission can only be
under Article 78 of the Civil Practice laws and Rules, and must be
the Supreme Court of the State of New York, Albany County, within
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed
with this decision may be addressed to:

level.
in court to

instituted
conrmenced in

4 nonths from

in accordance

NYS Dept. Taxation and Finance
Deputy Cormissioner and Counsel
A1bany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TN( COUMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representative



STATE OF NEW YORK

$TATE TN( COUMISSION

In the Matter of the Petition

of

oRRIN CREAtI0NS, INC.

for Revision of a Deterninatioa or for Refund
of Sales aod Use Taxes under Articles 28 and
29 of the Tax Law for the Period l larch I, 'J..974
through May 31, L977.

DECISION

Petit ioner, Orrin Creations, Inc., c/a Orrin Schil ler, 6f-f4 l70th Street,

Fresh Meadows, New York 11365, filed a petition for revision of a detemination

or for refund of sales and use taxes under Articles 28 and 29 of the Tar Law

for the period March 1, 1974 through May 31, 1977 (Fi le No. 20753).

A small clains hearing was held before Arthur Johnson, Hearing 0fficer, at

the offices of the State Tax Comnission, Two trlorld Trade Center, New York, l{ew

York, on Apri l  29, 1.981 at 9:15 A.U. Petlt ioner appeared by Orrin Schil ler,

President. The Audit Division appeared by Ralph J. Vecchio, [sq. (Sanuel

Freund, Esq. , of counsel).

I. Whether the Audit Division properly determined that certain sales

recorded in petit ioqer's books and records as cash sales were subject to tax,

and i f  so,

II .  I , lhether petit ionerrs president, 0rr in J. Schil ler 's personal l iabi l i ty

for paynent of such taxes was discharged in bankruptcy.

FINDINGS OT FACT

1. Petitiooer, Orrin Creations, fnc., nas engaged in the maaufacture and

sale of leather and suede apparel.
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' 2. On August 16, 1977, the Audit Division issued a Notice of Determination

and Denand for Pa3ment of Sales and Use Taxes Due against petitioner aod

Orrin J. Schiller and Arlene Schiller individually and as officers for the

period March 1, 1974 through llay 37, L977 for taxes due of $58,930.55 plus

pena l ty  and in te res t  o f  $27 1872.50 ,  fo r  a  to ta l  o f  $96,803.05 .

3. Petitio4er executed a consent extending the period of linitation for

assessnent of sales and use taxes for the period tlarch 1, 1974 through February 28,

1977,  to  Decenber  20 ,  1977.

4. Petitioner did not provide the Audit Division with sufficieut books

and records to conduct an audit. Consequently, the Audit Division asserted tax

on gross sales total ing $871r702.00 recorded in pet i t ionerrs cash receipts

journal for the period at issue. Subsequent to the issuance of the assedsment

petitioner furnished additional records from which the Audit Division vetified

certain nontaxable sales and adjusted the sales held subJect to tax to $681099.00

and taxes due to $4r234.75. These sales were sales recorded in pet i t loner 's

records as rrcash sdles'r  (excluding sales tax col lected).  The basis for the

Audit Divisionrs determination that cash sales were taxable was tbat petitionerfs

reported taxable sales on it.s return filed for the period ending May 31, I:g74

(one of three returns filed showing taxable saleo) were substantially the sane

as cash sales in pet i t . ionerts books and records for said period.

5. Petitioner argued that only a small part of its busiaess operations

consisted of retail sales and that such sales included nontaxable cleaning aod

alteration servlces. Petitioner adduced no evidence to dhow that cash sales

were nontaxable.
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6. Notwithstaading the foregoing argunent, petitioner argued that the

Uuited States Bankruptcy Court for the Eastern District of New York discharged

the personal liability of Orrin Schiller for the sales taxes at issue.

7. Petitionerts books and records were insufficient for the Audit Divigion

to deternine whether petitionerts cash sales or any part thereof were for

resale or lrere sales of services not subject to tax.

8. Petitioner failed to establish that reasonable cause,exists for the

abatenent of penalty and interest in excess of the statutory rate.

CONCI,USIONS OT I.AW

A. That gection 1.132(c) of the Tax Law provides, in part, that it shall

be presuned that al l  receipts for property or services... are subject to tax

until the contrary is eotablished, and the burden of proving that any receipt...

is not taxable shall be upon the person required to collect tax. Petitioner

failed to sustain the burden of proof required by said section of the Tax Law

with respect to cash sales and therefore, is liable for the taxes inposed

thereon pursuant to section 1133(a) of the Tax Law.

B. That section 1132(a) of the Tax Law provides, in part, that tax "shall

be paid to the person required to collect it as trustee for and on account of

the state. rr

That section 17(a) of the Bankruptcy Act, as amended, 80 Stat 270, provides

in pertinent part:

"A discharge in bankrupty shall release a bankrupt fron all
his provable depts,. .  .  except such as

(1) are taxes which became legally due and owing by
the bankrupt to the United States or to any State... within
three years preceding baokruptcy: Provided, however, that
a discharge in bankruptcy shall not release a bankrupt fron
any taxes... (e) which the bankrupt has collected or
withheld from others as required by the laws of the United
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States or  any State. , .  but  has not  pa id over . . . ' t  1 l  USC
$3s(a )  (1976  ed )  [ l lUSCS $3s (a ) ] .

That sales taxes faIl  within the provisions of section 17(a)(1)(e) of the

Banknuptcy Act and tberefore, are nondischargable in bankruptcy (USited Stqtes v.

Sote lo,  436 US 258.

C. That the petition of Orrin Creations, Inc. is granted to the extent

that the additional taxes due are reduqed to $4,234.75; that the Audit Division

is hereby directed to modify the Notice of Determination and Demand for Pay,nent

of Sales and Use Taxes Due issued August 16, L977; and that, except as so

granted, Lhe petition is in all other respects denied.

DATED: Albany, New York STATE tAI( COI{I.fiSSION

DEC 11 1981
sTAlE tAI( COUI.fiSSIoN


