
STAIE OF ITEhI YORK
STATE T$( CO}I}IISSION

In the Matter of the Petition

o f

107 Delaware Associates

ATTIDAVIT OF UAILING

for Redeternination

of a Detef,nLnation

Sales & Uee Tax

under Article 28 of the tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an .nFloyee

of the Departnent of Taxation and Finance, over 18 years of age, and tbat on the

6th day of March, 198t, he sewed the within notice of Decision by nail upon 1O?

Delaware Associates, the petitioner in the within proceeding, by enclosing a

true copy tbereof in a securely sealed postpaid wrapper addressed as follows:

107 Delaware Associates
107 Delaware Ave.
BuffaLo, li[Y L4202

of a Deficiency or a Revision

or a Refund of

and by depositing same enclosed iu a postpaid properly addressed wrapper

(post offiee or official depository) under the exclusive care and custody

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petl.tioner

i n a

of the

herein

and that the address set forth on said !ilrapper is the last known addrq the
pet i t ioner.

Sworn to before me this

6th day of Harch, f98f.



STATE OF NEW YORK
STATE TN( COMMISSION

In the llatter of the Petition

o f

107 Delaware Associates

AFFIDAVIT OT'!{AILING

for Redetermination of

of a Deterninati-on or a

Sales & Use Tax

under Article 28 of the

for the Period 3l t l73 -

a Deficiency

Refund of

Tax Law

2124176.

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and 6ays that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

6th day of Match, 1981, he served the within notice of Decision by mail upon

A1vin M. Glick the representative of the petitioner in the within proceeding, by

eaclosing a true copy thereof in a securely sealed postpaid wrapper addressed ae

fo l lows:

Mr. Alvin M. Glick
Fa1k, Siemer, Glick, Tuppen & Maloney
22QO Main Place Tower
Buffalo, hfY L42O2

and by depositing same encloeed in a postpaid properly addressed wrapper

(post office or official depository) under the excl-usive care and custody

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the represeotative of

the Betitioner b.erein and that the address set forth on said rdrapper is the last

knorsn address of the representative lhe peti

Sworn to before ne this

6th day of Harch, 1981.

i na

of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 1?2n

March 6, 1981

107 Delaware Associates
107 Delaware Ave.
Buffalo, NY 74202

Gentlemen:

Please take notice of the Decision of the State Tax Comiseion encloeed
herewith.

You have now exhausted your right of review at the administrative level..
Fursuant to section(s) 1138 & f243 of tbe Tax f,aw, any proceeding iu court to
review an adverse decislon by the State Tax Cormission cat only be instituted
under Article 78 of the Civil Practice faws and Ruleg, and nust be corm'enced
in the Suprene Court of tbe State of New York, Albany County, withln 4 nonthe
from the date of this notice.

Inquiries concerning the co[putation of tax due or refund alLowed Ln
accordance with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 1U27
Phone * (518) 457-6240

Very truly yours,

STA1E TAI( CO}II{ISSION

cc: Petitiouer's Repreeentative
A1vin l{. Glick
Falk, Siener, Glick, Tuppen & Maloney
2200 llain P1ace fower
Buffalo, NY t4202
Taxing Bureaurs Representative



STAIE OF I{EW YORK

STATE TN( CO}IUISSION

In the llatter of the Petition

o f

107 DEIAWARB ASSOCIATES

for Revlsion of a Deternination or for
Refunil of, Sales and Use Taxes under
Articles 28 and 29 af the Tax Law for
the Period March 1, 1973 through
February 29, 1976"

DECISION

Petitioner, 107 Delaware Associatesr 107 Delaware Avenue, Buffalo, New

York 14202, filed a petition f6r revision of a defermioation or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the period

March 1, 1973 through tr'ebruary 29, 1976 (Iile No' 18385)'

A formal bearing was held before Alan R. Golkin, f,earing Qfficer, at the

offices of the State Tax Comrission, State 0ffice Building, 65 Court' Streett

Buffalo, New York, on March 21, t979 at 9:15 A.l{. Petitiouer appeared by

tr 'aIh, Siener,  Gl ick, Tuppen & Maloney, Esgs. (Alvin M. Gl ick, Ssq' ,  of  couneel) '

The Audit Division appeared by Peter Crotty, Esg. (Alexander Weiss, Esq', of

counse l ) .

ISSUES

I" Whether the designation of tbe taxes asserted against petitioaer in

tbe Notice of Determination aod Denaod for Paynent of sales and usc Taxes lhtet

as use rather tban as sales taxes, reEdered such document invalid.

II. l lhether petitioner is liable for paynent of sales taxes ulron services

performed for it by e related corporation'
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rrlfprNps oJ rAcT

1. On January 25, 1977, the Audit Division

Delaware Associates, a Notice of Deteroination and

and Use Taxea Due, wbich explained that, t'Audit of

additional. purchases subject to use taxr" and which

due, scheduled as follows:

issued to petitioner, lO7

Denand for Paynent of $ales

your records bas disclosed

asserted additionaL taxes

PEFIOD EIIDED

s/3 t /73
8l3t /73

11/31/73
2128174
5131174
813r/74

11/30174
zl28l75
5l3t l1s
B/31/75

lL/30/75
2129176

$  2 ,616 .39
2 ,662 .94
2 ,679 .39
2 ,278 .99
3 ,588 .69
2.348.43
2 ,ggo ,6g
2 ,859 .22
2'322.At+
2 ,541  . 00
2 ,6a7 .57
2 ,3J5 .57

$31 ,850 .91

$  1 ,255 .87
1 ,198 .32
1 ,688.  02
11367 .39
2 ,045 .55
1 ,268 "  15
r ,525  .25
t  1372 .43
1  , 021  . 70

96s .58
834,42
612 .45

$15 ,155 .13

$  3 ,872 .26
3 ,861  .26
l+,367.41
3,646.38
5,634.24
3 ,615 .58
4 ,515 .93
4 r23t.65
31343.74
3 ,506 .58
3 ,44 t .99
2 .968 ,02

$47 ,006.04

TAX PEfAITY & fflEREST TOTAf,

Petitioner had duly executed two consents, extending the period of limitation

for assessment of sal,eg and use taxes for the period llarch 1, 1973 througb

February 29, 1976, to and including Decenber 20, 1977.

2. On or about Decenber 13, 
'/-,977, 

107 Delaware Associates flled with the

State Tax Comission a perfected petition for revision of the aforeneotioned

determination. Petitioner alleged therein the following error on the part of

the Audit Division:

ilA deternination that there $ere maintenance charges that,
subject to Use Tax and the assessment [sicJ of Use Tax ia
amount of $?5 1375.49 plus BeaaLties and interest.fr

3. The answer served by the f,aw Bureau on or about Februaqp 10, 19?8,

alleged in pertf-nent part:

were
the
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tr(B) That mai"ntenance and repair services, taxable under $1105 of
the Tax Law were performed for petitioner; and that no sales tax
was paid by petitioner on the purchase price of said services, to
a person required to collect the Lax.

" L J J

'r(D) That pursuast to $1133(b) of the Tax Law, petitioner is
liable for paynnent of said unpaid sales taxes to the Tax Comission.rl

4. Petitioner is a New York partnership, the members of which are t{il l ian D.

I lassett . ,  Jr. ,  Wil l iam D. Townsel l  and Robert  A. Zugger.  The sane individuals

are the shareholders in Stassett  Corporat ion ( t tStassett t ' ) ,  a domest ic corporat ion.

5. On or about Apri l  2,  L973, pet i t ioner acguired t i t le to the Stat ler

Building in Buffalo, New York. During the period under review, petitioner hras

responsible for that portion of the business concerning office tenants, apartments

and retail stores. Stassett operated the hotel, food and beverage, and banquet

port ions of the bui lding.

6. Petitioner had no payroll. Maintenance services for the entire

building ldere provided by Stassett enployees. These services were interior

day-to-day naintenance services, such as carpentry, painting, ph:mbing and

electrical work; the eurployees performed no window cleaoing, rodent or pest

control nor trash removal. Rather than a bill being rendered to petitioner by

Stassett, a bookkeeping journal entry was made each month, charging petitioner

for 55 percent and Stassett for 45 percent of the wages and benefits Baid Lo

the maintenance enployees. The percentages vrere based upon an estinate of the

relative square footages that the office portion and the hotel portioa bore to

the entire building. Sales taxes were not collected, remitted nor reported by

Stassett on the maintenance services performed by its employees for petitioner.

$tassett  did not earn a prof i t  on the service".  
l

1- 
During 1973 and L974, maintenance services rdere apparently provided

to petitioner under similar arrangements by W. D. Hassett tlaintenance Corp-
oration, a related comparry which is no longer in existence.
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7. The maiatenance servi.ces provided

pursuant to an oral agreement of one year's

year to year.

to petitioner by Stassett were

duration, which was extended fron

the Tax f,aw

resale, of  the

8. Mr. Zugger, as managing partner of petitioner and as president of

Stassett, had authority to direct the Stassett maintenance employees, and to

hire and discharge them.

9. This arrangement was estabtished between petitioner and Stassett as a

matter of convenience, so that there would not be a duplication of payrolls,

withholding tax returns, workments corrpensation reports, union contracts and

the l ike.

10. On its state tax reports and its Federal income tax returns, Stassett

availed itself of a deduction for salaries paid to its employees and reported

as incone the 55 percent received on the books from petitioner.

CONCLUSIONS OF LAIC

A. That the designation of the taxes asserted against petitioner ia the

Notice of Deterurination and Demand for Paynent of Sales and Use Taxes Due as

use taxes was not a fatal flaw which required that the deficiencies be vacated.

The pleading served upon petitioner by counsel for the Audit Division apprised

pet i t ioner of the Divis ionfs posit ion and set forth those sect ions of the Tax

Law under authority of which the deficiencies were asserted.

B. That paragraph 5 of subdivis ion c of sect ion 1105

imposes sales tax upon the receipts frorn every sale, except

fol lowing services:

o f

for

t 'Maintaining, servicing or repairing real property, property or
land, as such terms are defined in the real property tax law,
whether the services are perforned in or outside of a building, as
distinguished from adding to or inproving such real property,
property or land, by a capital inprovenent, but excluding services
rendered by an individual who is not in a regular trade or business
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offering his services to the public, and ercludiag interior cleaning
and maioLenaoce services perforned on a regular contractual basis
for a tern of not less than thirty days, other than window cleaniag,
rodent and pest control and trash removal from buildings.

"[,/ages, salaries and other compensation paid by an euployer to an
employee for perf,orning as an employee the services described iu
paragraphs (1) through (5) ot this subdivieipn (c) are not leceipts
subJect to the taxes inposed under such eubdivision.'f

C. That the cbarges to petitioner for naintenance serrrices by Stassett

constituted receipts frorn maiotaining, serviciag and repairing the 6tatler

Building within the intendnent of section 1105(c)(5) and were thus subject to

sales tax. See Mptter of Ready. }-{iI & Qupply Cqr&, State Tax Com., February 9,

1977 .

D. That petitioner has failed to meet its burdeo to show that. it is

entit led to any of the several exclusions of section 1105(c)(5). The senrtces

perfonued by Stassett were not 'rinterior cl-eaning and maintenance Bervicesrrt

which language refers only to ordinary janitorial serviceg and such elementary

repalr tashs as replacing a faucet washer. C.,II .  Heigt Corp, v. Stqte Tax Com,.,

50 l{.Y.zd 438, modfg., 66 A.D.2d t+99; Nationa} Flevatof lgtustJy v, N.Y.S. T?I

Coq:r 49 N.Y.zd 538; Qifeen Operating C.orlr.  v. $tatg Tax Com., 46 A.D.zd

191. ilor did the charges to petiti.oner for the services constltute compensation

paid by petitioner to its employees. That erclusion applies only where there

exists an employer-employee relationship between the person perforning the

repair work and the person for wbon such work is done. Airlift Igtg,qqalie44l v:

State Tax Cornn.,  52 A.D.2d 688. Pet i t ioner has elected for i ts otm reasons to

place the naintenance men and repairmen on Stassettrs payroLL and may not nolt

claim that these persons were itg own employees. Finally, the services rrere

not rendered tfby an individual" who is not in a regular trade or business

offerlng his services to the publicr'. The maintenance was provided on a

regular, continuous basis by the enployees of a corporation.
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E. That pursuant to srrbdivision b of sectj-on 1133 of the Tax Law, petitioner

is liab1e for payment to the State Tax Connission of sales taxes unpald on

maintenance services provided to petitiouer by Stassett Corporation during the

period at issue.

F. That the penalties and interest in excess of the niainun Etatutory rate

are caucel led.

G. That the petition of 107 Delaware Associates is hereby granted to the

extent indicated in Conclusion of Law "tr"'r; that the notice of deterni.oation

and denand for palnnent issued on January 25, 1977 is to be nodified accordingly;

and that except as so modified, the deternination is in all other reepects

sustained.

DATED: Albany, New Yorh

il MARo6tgat


