
STATA OT NEW YORK

STATE TN( COIftfiSSION

In the Matter of the Petition
of

0dd-Burger, Inc.

for Redetermination of a Deficiency or a
of a Determination or a Refund of Sales
under Article 28 & 29 of the Tax Law for
3/ t l73-9 | 6/73 and 61 117 4-4/ U77 .

AtrT'IDAVIT OT UAIf,IIIG

Revision
& Use Tax

the Period:

State of New York
County of Albany

Jay Vredenburg, being dutry sworo, deposes and says that he i.s an euployee
of the Department of Taxation and Finance, over 18 years of ager add that. on
the 20th day of November, 1981, he eerved the within notice of Decision by
certified mail upon Odd-Burger, fnc., the petitj-oner in the within
proceeding, by enclosing a true cepy thereof in a securely sealed postpaid
rdrapper addressed as follows:

Odd-Burger,  Inc.
113 Ll. Sunrise Hgy.
Lindenhurst, NY

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponqnt further says
herein and that the address set
of, the petitioner.

Sworn to before me this
20th day of !{ovember, 1981.

said addressee is the pet i t ionerthat the
forth on



STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter of the Petition
o f

Odd-Burger,  Inc.

for Redeteroination of a Deficiency or a Revisiou
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3/1/73-9/6/73 and 6/t /74-4/1/77 .

AFFIDAVIT OT }TAILING

State of New Yotk
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an emPloyee
of the Department of Taxation aad Finance, over 18 years of age, and that on
the 20th day of November, 1981, he served tbe within notice of Decision by
certified mail upon Howard I. Dubow the representative of the petitiooer in the
within proceedi-ng, by enclosi.ng a true copy thereof in a securely seal-ed
postpaid l rrapper addressed as fol lows:

Howard I. Dubow
Dubow & Gucciardo, Esqs.
401 Broad Hol low Rd.
Melville, NY 11747

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depositorV) under the excluslve care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petit-ione

Sworn to before me this
20th day of,  November, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Novenber 20, 1981

0dd-Burger, Inc.
113 W. Sunrise Hgy.
Lindenhurst, NY

Gentlehen:

Please take notice of the Decisioa of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sectioq(s) 1138 & 1243 of the Tax Law, any proceediag in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be conmenced in
the Supreme Court of the State of New York, Alblrny County, within 4 nonths fron
the date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and tr'inance
Deputy Counissioner and Counsel
Albany, New York 72227
Phone # (518) t+57-6240

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Howard I. Dubow
Dubow & Gucciardo, Esqs.
401 Broad Hol low Rd.
Ilelville, NY L7747
Taxing Bureau's Representative



STATE OF NETC YORK

STATE TN( COUMISSION

. In the llatter of the Petition

o f

0DD-BURCER, INC.

for Revision of a Determination or for
of Sa1es and Use Taxes under Articles
of the Tax Law for the Peri,od March 1,
through September 6, 1973 and June 1,
tbrough Apri l  1, 1977.

DECISION

R.efund
28 atd 219

1973
1974

Petitioner, 0dd-Burger, Inc., 113 htest Suorise Highway, Lindenhutst, Nert

York, filed a petition for revision of a determination or for refuod of sales

aod use taxes under Articles 28 & 29 of the Tax taw for the period March 1,

1973 through Septenber 6, 1973 and June 1, 7974 through April 1, 1977 (tr'ile No.

21s84 ) .

A small claims hearing was held before Judy M. Clark, Hearing Off icer, at

the offices of the State Tax Conmission, Two World Trade Center, New York, New

York, on June 19, 1980 at 1:15 P.H. and continued on Jauuary 21, 1981 at 1:15

P.lt. Pet.itioner appeared by Howard I. Dubow, Esq. The Audit Division appeared

by Ra1ph J. Vecchio, Esq. (Aliza Schwadron and Frank Levitt ,  Esqs., of counsel).

rssuE

Whether petitioner Odd-Burger, Inc. purchased equipnent fron ltichael Di

Giuseppi a/k/a Michael Di Guiseppi (seller), thereby naking it liable under

section 1141(c) of the Tax Law for any taxes asserted against the selIer.

FINDINGS OF FACT

1. 0n January 15, L977, Clara P. Buch, president of 0dd-Burger, Inc.,

purchased restaurant equipment for the total sum of $1.01000.00 fron Michael



'  - 2 -

DiGiuseppi. Clara Buch did not file with the tax conmission a notificaiton of

the purchase.

2. On August 30, '1.977, the Audit Division issued a Notice of Deternination

and Demand for Paynent of Sales and Use Taxes Due against petitioner Odd-Burger,

Inc. for the periods March 1, 1973 through Septenber 6, 1973 and June 1, 1974

through April 1, Ig77, The Notice was issued as a result of a field audit on

D's Deli,  Inc., of which Michael DiGiuseppi (eeller) was preeident frof i  June l,

1974 through June 30, 1975. The Notice represented petitioner's alleged

Iiability as purchaser of the above-nentioned equipnent in accordance with the

provisions of section 1141(c) of the Sales Tax Law. The Notice asserted a

tota l  tax due of  $38,050.48,  p lus penal t ies and in terest  o f  $31388.16,  for  a

tota l  o f  $41 ,438.64.

3. As 4 result of a conference, the petit ioner's l iabi l i ty was reduced to

$10'000.00, the suur which wa$ paid by Clara Buch to Michael DiGiuseppi for the

restaurant equipment.

4, I t  was the Audit Divisionrs posit ion that Micbael Di Giuseppi (sel ler)

ltas a person required to collect tax under the provisions of section 1131 and

1133 of the Tax Law and as such l iable for taxes due fron D's Delir, Inc. Siace

petitioner failed to notify the tax commission of its purchasc of equipment

from Michael DiGiuseppi, it was the Audit Division's position that Odd-Burger,

fnc. became l iable for such taxes under the provisigns of sectioa 1141(c) of

the Tax Law limited to the anount of the purchase price.

5. Petitioner introduced a bill of sale chich showed Clara P. Buch, as an

individual, was the purchaser of the equipnent fron Michael DiGiuseppi, an

individual.
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6. The Audit  Divis ion fai led to introduce any evidence to show that

0dd-Burger,  fnc. owned any of the equipment Clara Buch purchased from Michael

D iGiusepp i  o r ,  i f  i t  d id ,  how i t  was  acqu i red .

CONCIUSIONS OF tAI,/

A. That 0dd-Burger,  rnc. did not purchase any of the equipment from

Michael DiGiuseppi l  therefore, i t  cannot be held l iable for any taxes due from

him under  the  prov is ions  o f  sec t ion  1141(c)  o f  the  Tax  Law.

B. That the Not ice of Determinat ion and Demand for Payment of Sales and

Use Taxes Due issued August 30, 1977 was in error and is hereby cancel led.

DATED: Albany, New York

Nov 20 1981
ATE TAX COMMISSION
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rA-36 (e176) St,ate of New York - Department of Taxation
Tax Appeals Bureau

REOUEST FOR BETTER ADDRESS

and Finance

\--:,^Q\4.*

Please f ind most recent address of taxpayer descr ibed below; return to person

Date of

t4
Request

zlstt
Q,\-a^Ag--

named above.

Security Number

Results of search by Fi les

Date  o f

7rl
P e t i

q

\ I 3 t$, " S.^rl R$4$ VtV
kh*u*

f l  s.r" as above, no better address

4 -Ft> #-

6-7zs-
€"7t #-

arched by L ,, off^* sectiot-sr". 
;t, 4,/1'.

Date of Search
./ J- F -&-/

n- t- f7llt_z:n/d

PERI'fANENT RECORD

7

FOR INSERTION IN TAXPAYERIS FOI,DER



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

l{ovember 20, 198f

Odd-Burger,  Inc.
113 W. Sunrise Hgy.
Lindenhurst, NY

Gentlenen:

Please take notice of the Decision of the State Tax Comrission enclosed
herewith.

You have now exhausted your rigbt of review at the adininistrative level.
Pursuant to section(s) ffgS & 121+3 of the Tax f,aw, any proceeding in court to
review an adver$e decision by the State Tax Connission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be comenced ia
the Supreme Court of the StaTe of New York, A1bany County, witbin 4 nonths fron
the date of this not ice.

fnquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comrissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TN( COI{I{ISSION

Fetitioner I s Representative
Howard I. Dubow
Dubow & Gucciardo, Esqs.
401 Broad Hollow Rd.
Melville, NY 11747
Taxing Bureaur s Representative



STATE OT }TEII YORK

STATT TN( COMI{ISSION

In the Matter of the Petition

o f

0DD-BURGER, INC.

for Revision of a Determination or for
of Sa1es and Use Taxes under Artiel-es
of the Tax Law for the Period March 1,
through September 6, 1973 and June I,
through Apri l  1,  1977.

DECISION

Refund
28 and,29

1973
t974

Petitioner, Odd-Burger, fnc., 113 West Sunrise Highway, Liadeahurst, NEw

York, filed a petiti.on for revision of a determinatioa or for refund of sales

and use taxes under Articles 28 & 29 of, the Tax Law for tbe period March 1,

1973 tbrough September 6, 1973 and June 1, 1974 through April l, f977 (File No.

21s84 ) .

A snall claims hearing was held before Judy M. Clark, Ilearing Officer, at

the officep of the State Tax Comission, Two ICorId Trade Center, New York, New

York, on June 19, 1980 at 1:15 P.H. and continued on January 21, 1.981 at 1:15

P.l{. Petitioner appeared by Howard I. Dubow, Esq. The Audit Divisioa appeared

by Ralph J. Vecchio, Esq. (Aliza Schwadron and Frank l,evitt ,  Esqs., of couneel).

$hether petitioner Odd-Burger, fnc. purchased equipment from llichael Di

Giuseppi a/k/a Hichael Di Guiseppi (seller), thereby naking it Liable uader

section 1141(c) of the Tax Law for any taxes asserted against the sellet.

TINDINGS OT ACT

L. On January 15, 1977, Clara P. Buch, president of Odd-Burger, Irc,p

purchased restaurant equipment for the total sum of $101000.00 fron l{ichael
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DiGiuseppi. Clara Buch did not file with the tax comission a notificaitoa of

the purchase.

2. On August 30, 1977, the Audit Division issued a Notice of Deternination

and Denaqd for Palment of Sales and Use Taxes Due against petitioner Odd-Burger,

Inc. for the periods }larch 1, 19?3 through September 5, 1973 and June 1, 1974

through April I, 1977. The ilotice h'as issued as a result of a field audit on

D's Deli,  fnc., of which l l ichael DiGiuseppi (sel ler) was presidedt from June 1,

1974 through June 30, 1975. The Notice represented petitioner's alleged

liability as purchaser of the above-nentioned equipuent in accordance with tbe

provisions of section 1141(c) of the Sales Tax Law. The Notice asserted a

total tax due of $381050.48, plus penalt ies and interest of $31388.16, for a

tota l  o f  $41 ,438.64.

3. As a result of a conference, the petitioiler's liability was reduced to

$10,000.00, the sr:m which was paid by Clara Buch to Michael DiGiuseppi for the

restaurant equipnent.

4. I t  was the Audit Division's posit ion that Michael Di Giuseppi (sel ler)

ltas a person required to collect tax under the provisions of section 1l3l and

1133 of the Tax Law and as such l iable for taxes due from D's De1i, Inc. Since

petitioner failed to notify the tax conmissi-on of, its purchase of equipnent

from Michael DiGiuseppi, it was the Audit Divisionis position tbat Odd-Burger,

Inc. becbne liable for such taxes under the provisions of section 1141(c) of

the Tax Law limited to the anount of the purchase price.

5. Petit ioner introduced a btl l  of sale which showed Clara P. Buch, as an

individual, was the purchaser of the equipment from Michael DiGiuseppi, an

individual.
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6. The Audit Division failed to introduce any evidence to show that

0dd-Burger, fnc. owned any of the eQuipment Clara Buch purchased fron llichael

DiGiuseppi or, i f  i t  did, how it was acquired.

CONCTUSIONS OT IAW

A. That Odd-Burger, Inc. did not purchase aoy of the equipnent fron

Michael DiGiuseppil therefore, it cannot be held liable for any taxes due from

him under the provisions of section 1141(c) of the Tax Law.

B. That the Notice of Determination and Denand for Palment of Sales and

Use Taxes Due issued August 30, 1977 was in error and is hereby cancelled.

DATED: Albany, New York STATE TAI( CO}I}IISSION

NOv 2 0 1981


