
STAIE OF }IEW YORK
STATE TN( COU}fiSSION

In the Matter of the Petition

of

Nati.onal Liberty Uarlceting, Inc.

for Redeteroinati-on of a Deficiency or a Revision

of a Deternination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for the Years 1972 - 7974.

ATT'IDAVIT Otr UAITIilG

State of l{ew York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

lTth day of April, 1981, he serrred the witbin notice of Decision by nail upon

National Liberty llarketing, Inc., the petitioner in the within proceeding, by

enclosing a true copy thereof ia a securely sealed postpaid wrapper addreesed as

fol lows:

National Liberty Marketlng, Inc.
Liberty Park
Frazer, PA 19355

and by depositing same eoclosed in a postpaid properl-y addressed wrapper in a

ftlost office or official depository) under the exclusive care and custody of the

United States Postal Service withia the State of New York.

That deponent further says that the said addressee is t^he petitioner herein

and that the address set forth on said wrapper is the last knosn address of the

petitioner.

Sworn to before me this

lTth day of Apri l ,  1981.



STATE OI' NEI{ YORI(
STATE TAX COHMISSION

In the llatter of the Petition

of

National f,iberty Marketing, Inc.

for Redetermination of a Deficiency or a Revlsion

of a Deternination or a Refuad of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for the Years 1972 - 1974.

AIT'IDAVIT OF HAILI}IG

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee

of tbe Department of Taxation and Finance, over 18 years of age, and that on the
17th day of April, 1981, he served the within notice of Decision by nail upon
Cornelius J. Faulkner the representative of the petitioner ir the withia
proceeding, by eaclosing a true copy tbereof in a securely sealed postpaid

wrapper addressed as follords:

Mr. CorneLius J. Faulkner
c/o National Liberty Marketing, Inc.
Liberty Park
Frazer, PA 19355

aad by depositinS saDe enclosed ia a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the

United States Postal Service within tbe State of New York"

That deponent further 6ays that the said addressee is the representative of,

the petitioner hereia and that the address set forth on said $rapper is the last

known address of the representative of the petitioner.

Sworn to before ne this

lTtb day of  Apr i l ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSTON

ALBANY, NEW YORK 12227

Apri l  17, 1981

l{ational f,iberty Marketing, Inc.
Liberty Park
Fraaer, PA 19355

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have no$ exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1f38 & 1243 of the Tax f,aw, any proceeding in court to
review an adverse decision by tbe State lax Comission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be eormlenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
fron the date of this notice.

Ioquiries concerning the cosputation of tax ilue or refund allowed io
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very trul-y yours,

STATE TAX COI{HISSIO}I

Petitioner I s Representative
Cornelius J. Faul-hner
c/o National Liberty llarketing, Ioc.
tiberty Park
Frazer, PA f9355
Taxiag Bureau' s Representative



STNTE OF NEW YORK

STATE TA)( CCI,IMISSIODi

In ttre Matter of the Petition

of

I{AfIIONAL LIBffiTY IARKETTING, r}tc.

for Revision of a Determination or for Reftud
of Sales ard Use Ta:<es urder Articles 29 ard
29 of the l'a>r Law for the Period January 1,
1972 through August 3L, L975.

DECISION

Petitioner, National LiJcerty l4arketing, Iroc.l Liberty Park' Valley Fbrge,

Pennsylvania, filed a petition fon revision of a deterrnination or for refirrd

of sales and use ta:<es urder Articles 28 and 29 of the Ta< Law for the period

JarruarT L, L972 tlrough Augtust 31' 1975 (eile lio. 16840).

A forrnal hearing was duly held before ltichael Alexarder, Heari-rq Officer'

at ttre offices of ttre State Tax @nnission, Stat€ Carpus, Building ti&l. 9,

Albany, New York, on April 26, L978 at 10:30 A.M. The petitioner aptrteared kty

Cornelius J. Foulkner, ff., Esq. The Alrdit Division appeared by Peter Crotty'

Esq. (FYancis Cos6.mrxze ard Hany lhdish, Esqs., of counsel) .

ISST]ES

I. Wtretlrer petitioner is qualified to receive a refirrd for taxes vrh-ich

it itself did not, pay.

II. Vihether petitionerrs refurd claim is tinely.

FINDINGS OF FACII

l. An application was filed by petitioner for reftud of sales ard use

taxes in the anrcunt of $371541.59 for the period Jarruarlz L, L972 through

August 3Lt L975. This was received bV the Sales Tar< Bureau on Septenilcen 30,

L975.
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2. Ttre petitioner is located at Val1ey Fbrge, Perursylvania. It has rp

office in New York. It is not a registened vendor urder the Sa1es ard Use Ta:r

Law ard it did no'b file sales ard use ta>c returns.

3. Petitioner is an adventising agenqy rocrking on betralf of affiliated

insr:rance corpanies. Rrrsrrarrt to its contracts, it develops sales carpaigns

for ttre products of those ccr@anies. It sells those producb,s through direcb

rnail calrpaigns, ne\^Ispaper advertisements and, to a very finited e>atent'

telerrision spot ads.

4. Petitioner had contracts wittr advertising agencies in the City of

Nernr York. Ttrose agencies were identified as Jares Neal Hanrey Advertisjng;

Altman, Vos & Reictrberg; and lrlLudernran, Riootta c Kline. Petitioner rapuld

csnnission those agencies to develop an advertisenrent. Itre agencies raculd

sutrnit to petitioner corpleted sjngle copy of ttre advertissnent frcnr wtrich

petitioner would nrn crcpies to place in the ne\Mryaper or il the mail. The

tlrree agerrcies in turn sr.rboontracted out such rarcrk as artist drawirgs and

photography to independent speci.alty trouses. Ttre in-torse coploriters at the

advertising agencies r^lould r,ncite out the r,,ords ttrat r,vould go wittt ttrese drawings

ard photographs, tlpe ttran, ard ften send ttrsn off to a printer. they r,'ould

essentially tlpe ttrsn over on a piece of high quality paper ard tttis \^Duld be

sent out to ttre agencJ/. The agency rrould literally cut ard past-e ttrese pictures

ard tfpography to an art board, whicJr is a haar1z piece of cardboard ard' in

effect, is a bloun-up ad. this is called the "rechanical". The rectra:rica1

\dould be sent to petitioner ard,, if approved, vou1d ttren be printed' in large

quantities.
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5. A nectranical is a piece of krearry trnper, alnrrst like cardboard'

generally about tr.o feet wide and perhaps three feet long ard pasted to it are

the drawings ard the art, that will appear in an advertissnent. the rezult is

a very large scale protot]rpe of an advertissnent vrtrich will evenfirally be

photographed on a plate ard used to print the advertisgrent.

6. Once ttre plate was prepared, tte nectranicals r,rere discarded as bei::g

useless thereafter. Ttre nectranicals lvere not oonsr-rnedr nor r,uere they physically

j-:rmr5nrated into the plate.

7. lltre contracts betlveen petitiorer ard the adr,zertising agencies r,rere

frequently oral. Petitiorrer has sutnritted no r,vritten contracts wittt the

agencies.

8. Petitiorrer did not appoint arry of the advertisinq agencies as its

agent to pr.rrchase fon itself the personal pnoperty on wtrich the sales tax in

issue was inposed. Ttre advertising agencies ontracted in $tei-r @ill ndnes

witLr ttre specialty trotrses.

9. Ttre advertisjng agencies \^ru1d generally bill petitioner on their

costs plus a ten percent srlrctnrge ard sanetirnes a bonus depending on tpvl r,veII

ttre adrrertisi:rg succeed.ed. These bills generally itenrized as a oost the sales

taxes paid by ttre advertising agenc,y to the srppliers. Copies of ttrcse bills

have not been sutxrdtted by petitioner. The petitionen aftnits that with respect

to all bills ttre petitioner itself "was rpt a\^rare that it vras paying sales

tan<es". In the case of bills received frcrn the Jares Neil Hanzey agenqz'

ttrere was no itenrization of the arpr:nt of sales ta><es paid. Ihe pet'itioner

has itself estirnated the anpunt of sales taxes wtrich \^puld have been paid on

these bills.



- 4 -

@NCIIJSIONS OF r,Ahl

A. Ihat petitioner canrnt receive a refurd even asstmirg ta:<es were paid

eroneously. A refirxl is authorized urder section 1139 (a) of the Ta:< law only

where the petitioner itself bas paid saj.d taces to the State or paid said

ta:<es to a verdor which jn turn has paid thern to the Stat€. this petitioner

has not done. Petitioner has nrenely paid a price for goods or senrices to

scrrpone else who has pai-d the ta:< to a vendor $tho i:r trrrn has paid the State.

This is too indirect a palment to Walify for a refurd-

B. Tfiat ttre petitim rnrst be denied as to all taxes trnid on or before

Angrust 3L, L972. Suctr ta:<es r,vould harre appeared on the ves:dor's sales tar

return filed on Septernber 20, L972 (section 1136 (b) of tlre Tar law) . Ttte

clairn for refurd in this case !'jas received on sept'ember 30, L975' rore t$an

tlkrree years suJcsequent to the fitjng of the vendor's return ard is ban:ed by

the statute of ljrnitations under section 1139(a) of the Ta< Law.

C. That the refirnd claim was properly denied arxi the trntition is denied.

DIfIED: Albany, New York

APR 1 7 t98l


