
STAI3 OF IIEW YORK
$TATE ?$( ColltfiSSION

In the llatter of the Petition

o f

lluyskens lladison Inc.

and Bill l{uyskens, Indv. & as Officer

for Redeteruination of a Deficiency or a Revision

of a Deternination or a Refund of

Salee & Uee Tax

under Article 28

for the Period 3

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

12th day of llarch, 1981, he served the withitr notice of Decision by naiL upon

lluyskens Madisou fnc., and Bill Muyekens, Indv. & os Officer, the petitloner in

the within proceediag, by enclosing a true copy thereof in a securely sealed

Irostpaid wrapper addressed as follows:

Muyskens tiladison Inc.
and BilI Muyskens, Indv. & as Officer
215 E.  4g th  g t .
New York, lff 10017

and by depositiag sane enclosed in a postpaid

(post office or official depository) under tbe

United States Postal Service withia the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before ne this

12th day of Marcb,,  198f.

&

1

AtrT'IDAVIT OI IIAITINC

properly addreBsed wrapper in a

exclusive care and custody of the

of New York.

sddressee is the petitioaer herein

ig the last known addtese of the

29 of the Tax f,aw

72 -  2 t28 t75 .



STATE OF ilEW YONK
STA:E TA)( COM}IISSIO$

In the Matter of the Petition

o f

Muyskens Madison Inc.

and Bill Muyskens, Indv, & as Officer

for Redeternination of a Deficiency or a Revieion

of a Determination or a Refund of

That deponent further eays that the said addresEee Ls

the petitioner herein and that the address set forth on aa

kuown address of the representative of

Sworn to before me this

12th day of l larch, 1981.

AITIDAVIT OF UAILINC

$ales & Use Tax

uuder Article 28 & 29 the tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an erployee

of tbe Department of, Taxation and Finance, over l8 years of age, and that on the

12th day of March, 1981, he served the within notice of Decision by nail upon

llarvin E. Basson the representative of the petitioner in the wlthin proceeding,

by enclosing a true copy thereof in a securely eealed postpaid wrapper addreseed

as fo l lows:

Mr. Marvi-n E. Bagson
30 Wren Dr.
Rosl1m, IIY 115?6

and by depositing sane enclosed in a postpaid properly addressed wrapper ia a

(post office or officiaL depository) under the exclugive care aad cuetody of the

United States Postal Senrice within the State of New York.

o f

the

id wr

representative of

apper is the Last

titioner.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 12 ,  1981

Muyskens Madison Inc.
and Bill Muyskens, Indv. & as Officer
216 E. 49rh St.
New York, NY 10017

Gentlemen:

Please take not ice of the Decision of
herewith.

the State Tax Comission enclosed

You have now exhausted your right of revierd at the adninistrative level.
Pursuant to section(s) 1.138 & L243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comrission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
fron the date of this notice.

Inquiries concerning the corrputation of tax due or refund allowed in
accordance with this decieion may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMIIISSION

Petitioner' s Representati_ve
Marvin E. Basson
30 Wren Dr.
Roslyn, NY L1576
Taxing Bureau's Representative



STAIE OF NEW YORK

STE$E Tru( CCMMISSION

In the Matt€r of the Petiti-on

of

IVIUYSKENS MADISON, Ilrc. ard BIr,r, ffiJy51qqg,
Individually and as an Officer

for Revision of a Detennination or for Refurd
of Sales and Use Tar<es r:nder Articles 28 atfr, 29
of the Ta< Law for ttre Periods March L, L972
through February 28, 1975.

DECISION

Petitioners, Muyskens Madison, Inc. r 216 East 49ttr Street, New York,

Ner'r York, and BilI lftryskens, individr:alIy and asi an officer of Ivlulzskens !4adison,

Inc., filed a petitlon for revision of a determjnation or for refi.rrd of sales

and use tares urder Articles 28 ard 29 of ttre Ta:r Law for the peniod Ivlarch I,

1972 through Febn:ary 28, L975 (Fi1e Mmber 15008).

A formal hearing was held before Edr,vard L. Jotrrson, Hearing Offioer, at

the offices of ttre State Ta< Ccnnrj-ssion, T\rvo lbrld ltade Cent€r, Nenr York, Nev,l

York on Februarlt 9, L979 ard contjnued on May 10, L979. Petitioner appeared

by Malrri.n E. Bosscrn, Esq. The Audit Division appeared bDZ Peter Crotty, Esq.

(Sanuel Fre:'nd and Ir:vdn hW, Esqs., of cor.rrsel) .

Vhether certain personal properQz was delivered to a point outside of

Nsnr York so as to be e><crpt frcrn sales and use ta(.

FINDNIGS OF FACT

1. A Notice of Determination and Dsnanct for palznent of Sales and Use

Ta:<es Dre was issued to petitioners on llarctr L2, L976. Ttris was pr:rstrarrt to a

consent o<tendirg the period of limitation for assessnent. to Jr:ne L9, L976.

Ttre tar<es due anxor:nt Eo $L5J27.85, plr.rs penalQz and interest of $6r5L3.77,

fon a total of $22,24L.62.



- 2 -

2. Ttre individual petitioner is an offier of the orSnration. He has

no't, contested his liability for any sales ta:res whictr may be fourd here to be

due frcrn tlre rcrporation.

3. Tkre corporate petitioner is located in Nsar York CiQr. It is engaged

in ttre business of producing films for television ocnurercials. Its clustcmers

are gienerally adverbising agencies also located in Nsv York City.

4. (a) Ttre corporate petitioner's r,ork of producing films for television

ccnnercials for advertisi::g agencies is Qpically perfonred r:rder contracE,.

Ttre contract is obtained through a bid which is in one lurp sun anrurnt. Itris

arncunt would include e>q)enses, "creative fees" and a rnargin of profit. Wtrcn,

hcrvenzer, the job is awarded ard ttre proposed oontracE, is received frcnr ttre

adrertising agscyr ttre contract price will be allocated betrreen tr,vo separate

rri!-rrstr or "elqnents". Tkre petitioner does not participate in deciding on

this allocation.

(b) Itern A of the contract onsists of all rnaterials which have been

used in tlre production of ttre filrn prior to tlre final negative. Such rnatenials

include mrch film tlrat could not be r-rsed. Srrch materials were never sufficient

to produce a drplicate final print wittrout nore work. Fcr Frrposes of allocating

the contract price, ttre materials are also considered to inchde all ocpenses

ircluding salaries for "creativity" and supenzision. Ehe porbion of tlre

qontract price assigned to itsn A is what rsnains after calculating ttre cost

of itsn B.

(c) Itsn B of tlre contract onsists of only ttre filrn that will be

used to make release prints for distribution by the advertising agerqy. Ttre

contract price allocated to ttris portion is estjmated at forer oents a foot on

the numlcer of feet of film delivered. Itris is intended to appro>ri:nate ttre

cost of ra,tr film and its developing ard printing.
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5. The contract prcxrides ttrat ttre film specified i:: itsn B on the

contract should be deliverable to the advertising agency (or a film printing

firm desiginated by ttre agenqf) at an address in New York City. It further

provides ttrat the film ard ottrer rnaterial specified in itsn A should be:

delivered to ttre sarc agency but at an address in Nerlr ilensey. Vftat was ttrcn

done wittr tkris material does not appear in tlre record.

6. Ttre bills received frcnr ttre adverbising agencies included an itgnized

ctrarge for Nen^r York sales ta><es. Ttrj.s was calctrlated only on the prioe for

i:tre portion designatd in itgn B.

7. Deliveqr of all materials was Qpically actually perfomed $r an

agent of tlre advertising agency (or of a film printing firm designated bV $re

agenqf) whictr would pick ttre film up at ttre corporate petitioner's place of

business.

8. (a) TLre ta:< assessed of $L5,727.85 is ocnposed of $41006.87 of r.se

tor on purchases of $521232.25 arfr, of $111720.98 for sales t:<es on sales of

$L47,704.67, which had been claired b1r oorlnrate lntitioner to be exerpt but

wtrich were found by the ar.lilitor to be taxable. Ttre disallqiled sales of $L47,704.67

for the audit period represent 20.32 perert of ttre net sales pen the corporate

petitionerrs general ledger for ttre audit peniod. Ttris 20.32 percent "rnargin

of error" fignrre was ccnputed on the basis of a one year test period vlhere

sales of $61, 954.42 were disallcwed out of total sales of $3041853.00.

(b) The use ta< due on pr.rrchases has been agreed to by ttre orporate

petitioner wittr tLre Audit Division to be $L,L27.07.

(c) TLre sales of $611954.42 wtrich were disallq^red jn ttre test period

were the portiors of sales clained to be exerpt wtrich \^rere evidenced by thirteen

invoices to forrr different advertising agencies.
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(d) CertajJr sales were allqrired bV the State's ar:ditor as e>.enpt bV

reason of delivery outside of Nerrtr York State. Ttre orporate petitioner tns

not strcnarn that any such sale ard delivery were jn any \^ray sjrnilar to a sale

and deliverlz whictr was not allclued as er<orpt.

(e) Ihe oor;:orate petitioner has not objected to the use of a test

period for ttris auilit. Ttre corporate petitioner tras neither asserted nor

p:roved at tLre hearing that its books and reoords errjng arry part of the ardit

period were in any way adequate to strcxnr that arrlz of the sales on wtrictr ttre

assessnent is based were delivered in Neur Jersey.

9. Ttre corSnrate petitioner has produced no evidence wtdch pertains

specifically to tlre tLrirteen sales invoioes in dispute in this case. Neittrer

has it produced arrlz specific evidence which pertains to arry other sales ard

deliveries whictr it made dr:ring ttre ardit perioo.

10. Ttre corporate petitioner has advanced no argrr:ment or evidence wittr

respect to any penalties inch-rded in ttre determination urder rerrj.o,r.

colvc.;usrol{s oF LA!{

A. That the corSnrate petitlonerrs aontentions as to its sales rust be

rejectsd. Atttror-lgh its contracts do provide for deliveqr in Nq^r Jersey, it

has failed to introdtrce arry specific evidene to strcmr that ttris was actually

done and, in fact, ttre general testimony irdicates ttre opposite, that deJ-iveqr

to its custcner takes place at its oln office !ftictr is jn Ns,s York. Fl:rbhenrore,

even if it were shcn^m that the auditor alloroed as olarpt ottrer sales identical

to the sales disallqared because of deliverlr out-of-state, arry suctr allqrvance

would be for ttre corporate petitioner's benefit and cannot be the basis of a

ccnplaint as to the sales disallcnaed.
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B. lhat tlre use ta< in issue is fomd to be dr-re only in ttre arount

agreed upon as set fortlr in paragraph 8(b).

C. The determina'b.ion urder revisr.r is npdified to reduce tlre use ta:< due

and, as rcdified, it is swtairred with penalty arrd in@rest.

DMED: Albany, Nq,tr York

MAR r 2 tggt


