
STATE OT NEhI YORK

STATE TAX CO}fUISSION

In the Matter of the Petition
o f

Menick Road Auto Cl inic,  Inc.
and Allen Lamberg, Indiv. & as 0fficer

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iods  3 /74-5 /15  & 3 /75-L t l76 .

AITIDAVIT OF MAII.ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee
of the Department of, Taxation and Finaoce, over 18 years of age, and that on
the 30th day of October, 1981, he served the within notice of Decision by
certified urail upon Merrick Road Auto Clinic, IBc. and Allen Lamberg, Indiv.
& as Officer the petitioner in the within proceeding, by enclosing a true copy
thereof in a securely sealed postpaid wraBper addressed as fol lows:

Merr ick Road Auto Cl inic,  Inc.
and Allen Lanberg, Indiv. & as Officer
1 Lark Place
Hauppauge, NY f1787

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official- depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
of the petitioner.

that the said addressee is the petitioner

Sworn to before me this
30th day of October,  1981.



STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Petition
o f

Herr ick Road Auto Cl inic,  fnc.
and Al len Lamberg, Indiv.  & as Off icer

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Arti.cle 28 & 29 of the Tax Law for the
Per iods  3 /74-5 /75  & 3 /76- tL /76 .

AIT'IDAVIT OT UAIf,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an erployee
of the Department of Taxatioq and Finance, over 18 years of age, and that on
the 30th day of October, 1981, he served the within notice of Decision by
certified nail upon Michael I. Asen the representative of the petitioner in the
within proceedinS, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Michael f .  Asen
Finger, Goldberg, Zinner & Asen
One Penn Plaza, Suite 5026
New York, NY 10119

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under Lhe exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last knovm address of the representative of the petitioner.

Sworn to before me this
30 th  day  o f  October ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

October  30,  1981

Herrick Road Auto Clinic, Inc.
and Allen lamberg, Indiv. & as Off icer
1 Lark Place
Hauppauge, NY 11787

Gentlemen:

Please take notice of the Decipion of the State Tax Comission enclosgd
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comrission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be comenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addlessed to:

l{YS Dept. Taxation and Finance
Deputy Comissioner and Counsel
Albany, New York L2227
Phone /f (518) 457-624a

Very truly yours,

STATE TAX CO}I}fiSSION

cc: Pet i t ioner 's Representat ive
Michael I .  Asen
Finger, Goldberg, Zinner & Asen
One Penn Plaza, Suite 5026
New York, NY 10119
Taxing Bureaut s Repregentative



STATE OF }TEW YORK

STATB TN( COMT,IISSION

In the Matter of the Petition

o f

UERRTCK ROAD AUT0 CtrNrC, n{C.
and

AIIEN tAltBERG, rI,IDrVrDUAltY Al{D AS 0I'FTCER

for Revision of a Determinatioa or for Refund
of Sales and Use Taxes under Articles 28 and
29'of the Tax Law for the Periods March lt
1974 through May 31, 1975 and l{arch 1, 1976
through November 11, 1976.

DECISION

Petitioners, llerrick Road Auto Clinic, Inc. and Allen Lanberg, 1 Lark

Place, Hauppauge, New York 11787, filed a petitiotr for revision of a deter-

mination or for refund of sales and use taxes under Articles 28 and 29 of the

Tax Law for the periods March 1, 1974 through May 31, 1975 and March 1, 1976

rhrough Novenber 11, 1976 (file No. 21567),

A small clains hearing was held before Arthur Jobnson, Hearing 0fficerr at

tbe offices of the State Tax Comnission, Tvo World Trade Center, New York, New

York, on Apri l  28, 1981r at. l . :15 P.U. Petit ioners appeared by Michael Ira

Asen, Esq. The Audit Division appeared by Ratph J. Vecchio, Esq. (I{i}lian Forn

Esq.  ,  o f  counseL) .

ISSTIES

I" I,Ihether the Audit Division properly estinated the taxable sales of

Merrick Road. Auto Clinic, Inc. for the period l{arch 1, 1974 through May 31,

1975 .

II. t{heLher petitioner, Allen Lanberg, is personally liable for sales

taxes due fron Merrick Road Auto Clinic, Inc. for the period tlarch 1' 1974

through Novenber 11, 1976.
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FII{DINGS Otr' FACT

1. Petit ioner, Merrick Road Auto Clinic, Inc. (Merrick) operated an

automobile repair business located at 2345 Merrick Road, Bellnore, New York.

2. 0n June 2, 1977, the Audit Dlvision issued a Notice of Deter:nination

and Demand for Payment of Sa1es and Use Taxes Due against Merrick Road Auto

Clinic, fnc. for the period March 1, 1974 through May 31, 1975 for taxes due of

$4r355.55,  p lus penal ty  add in terest  o f  92r303.76,  for  a  to ta l  o f  $6r659.31.

Said notice ldas issued as a result of petit ionerts fai lure to reapond to a bulk

sale questionaire and was based on a review of sales tax returns filed. 0n the

same date, a uotice was issued against petitioner Allen Lanberg and Theodore

Kogan and Harry Birch, individually and as officers of Mernick, for taxes due

of  $17,500.65,  p lus penal ty  and in terest  o f  $5,251.02,  for  a  to ta l  o f  $221751.65

covering the period March 1, 1974 through November 11, 1976.

3. On Decembet 3, 1976 the Audit Division received a Notif ication of

Sale, Transfer or Assignment in bulk fronr Merrick indicating that the business

was sold to John Mac's Action Aut,omotive Specials, Inc,

4. The Audit Division sent a Notice to the Se1ler, dated l larch l l ,  1977

addressed to Merrickrs attorney requesting that a guestionaire be corpleted and

returned. l,Jhen no response rdas received, the Division issued tbe notices

referred to in Findiag of Fact r '2rr. the taxes of $41355.55 assessed against

Merrick for the period March 1, 1974 through May 31, 1975 were based on estimated

taxable sales of $35r000.00 for each f i l ing period. The Audit Division also

estinated the taxes assessed against the individual officers of Merrick for the

period March 1, 1976 through November 1.1, 1976.

5. Merrick leased the business premises from Charles Henning in August,

1973. The lease ran to November, 1980. In March, 1975, Merrick sublet the

prenises to Sonny Feldman on a nonth to nonth basis. Feldman agreed to pay the
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rent and the note payments due on the equipnent. Feldnan defaulted on the

payments and was evicted in November, 1975, In Decenber, 1975, llerrick leased

the prenises to Gene llerkel and Caspar Russo who subsequently forned Great Bay

Automotive, Inc. and conducted business on the prenises until the business was

sold by Merrick. Merrick ceased business operations as aD automobile repair

shop in March, 1975. Merrick filed a sales tax return for the period ending

May 31, L975 showing taxable sales of $10,341.00. Thereafter, returns nere

fi led iadicating that there rdere no sales.

6. Pelitioner, Allen Lanberg, argued that the books and records of

Merrickts busioess activities could not be furnished to the Audit Division

because they were stored on the premises and when he went there in November,

L976 to retreive the records, they were nissing. Subsequent attenpts to locate

the records were unsuccessful.

7. Petitioner A1len Lanberg was the president of Merrick. He signed the

sales tax returns filed by Merrick and was anare that outstanding sales taxes

were due New York State. Petitioner Allen Lamberg has personally satisfied the

unpaid sales taxes reported on returns fited by Merrick.

8. The Audit Division received a palment of $640.00 fron Frank X. Kilganaon,

the attorney for John Macfs Action Automotive Specials, Inc. Said paynent was

to be applied toward the notice issued to Merrick.

9. Petit ioners acted in good faith at al l  t imes.

coNctusloNs oF tAlf

A. That section 1138(a) of the Tax law provides, in part, that i f  a

return required by this article is not filed, or if a return when filed is

incorrect or insufficient, the anount of tax due shall be determined by the tax

commission from such information as may be available. If necessary, the tax

nay be estimated on the basis of external indices... That since books and
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records were not available to verify the accuracy of reported sales, the Audit

Divisionrs estirrate based on previous returns filed was Proper in accordance

with section 1138(a) of the Tax law. However, Merrick ceased business operations

in March, 1975 and that the return filed for the period ended May 31, L975

showing sales of $10r341.00 for the mooth of March was correct, Accordingly,

the addit ional taxes asserted for said period of $11726.13 are cancelled-

B., That petitioner, Allen Lamberg, was a "person required to collect taxrl

for the period March 1, 1974 through tlarch 31, 19?5 within the meaaing and

intent of section 1131(f) of the Tax Law; therefore, he is persoaally l iable

for the tax determined due fron Merrick pursuant to section 1133(a) of the Tax

Law. However, the taxes assessed against Allen Lamberg for the period March 1,

1976 through Novenber 1tr , 1976 are cancelled since tlerrick was not conducting

business during said period.

C. That the petition of Merrick Road Auto Clinic, Inc. and Allen Lapberg

is granted to the extent indicated in Conclusions of Law "A" and I'B"1 that the

Audit Division is hereby directed to nodify the Dotices of determination and

denand for paynent of sales and use taxes due issued June 2, 1977 and apply the

paynent referred to in Finding of Fact rr8'r to such modified noticel and that, except

so granted, the petition is in all other respects denied.

DATED: Albany, New York

(}cT 3 0 1981
It TN( Col!!fissroN


