
STATE OF NET{ YORK
STATE TN( COUMISSION

In the Matter of the
of

l lenrose Caterers,

Petition

fnc .

AFFIDAVIT OF IIAILING

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sales and Use
Tax under Articles 28 & 29 of the Tax Law
for  the Per iod 6/L/7I -8/31/ tS.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 15th day of May, 1981, he served the within notice of Decision by nail upon
l{enrose Caterers, fnc., tbe petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealetl postpaid wrapper addressed
as fo l lows:

Menrose Caterers, fnc.
5602 l1th Ave.
Brooklyn, NY 11219

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusj.ve care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the petitioner.

is the petitioner
the last known address

said addressee
said wrapper is

./

Sworn to before me thie
15th day of May, 1981.

a,



$TAItr OF IfEhI YORK
STA1E TAT( COMMISSION

In the llatter of the Peritiou :
of

l:lenrose Caterers, Inc.

ATFIDAVIT OF I{AIIII{G

for Redeteroination of a Deficiency or a Revision
of a Deternination or a Refund of Salee & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 6/I/71-8131/75.

State of New York
County of Albany

Jay Vredenburg, being duly rwora, depoees and says that, he is an employee
of tbe Departnent of Taxation 8nd }'inance, over 18 years of age, and that on
the 15th day of May, 1981, he served the sithin ootice of Decision by nail upon
l4ax $eptimus the representative of the petitioner itr the within proceeding, by
eoclosing a true copy thereof in a securely sealed postpaid wrapper addresreil
as follovrs:

!Ir. Max Septinus
louis J. Septinus & Coupany
350 fifth Ave.
New York, l{Y 10001

and by depositing sane enclosed itr a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
tbe United Stateg Pogtal Service within the $tate of ![ery York.

That deponent further eaye
of the petltioner herein and tha
last kno$o address of the repres

Sworn to before me this
l,Sth day of Hay, 1981,

that the said addressee is
t the address set forth on
entative of the petif.iooer.

tbe representative
said wrapper iE the

, / l
/  . / l
l--/ |



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 15,  1981

llenrose Caterers, Inc.
5602 1lth Ave.
Brooklyn, NY 11219

Gentlemen:

Please take notice of the Decision of the State Tax Cormiesion enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Courmission can only be instituted
under Article 78 of the Civil Practi,ce Laws and Rules, and nust be comenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths fron
the date of this notice.

Inquiries concerning the corn6rutatioo of tax due or refund allowed in accordance
with this decision may be addressed to:

l{YS Dept, Taxation and Finance
Deputy Comnissioner and Counsel
A1bany, New York 12227
Phone /f (5lB) 457-6240

Very truly yours,

STA1T TN( COMMISSION

Petitioner' s Representative
Max Septimus
Louis J. Septimus & Conpany
350 Fifth Ave.
New York, NY 10001
Taxing Bureau' s Representative



STNTE OF NET{ YORK

STHIts Tru( CC[4\,IISSIC[I

In the Matter of the Petition

of

MENROSE CATERR^S, INC.

for Revision of a Determina'Eion or for Refird
of Sales and Use Tan€s rrnder Articles 28 and
29 of the Ta< I-anr for ttre Period June 1, 1971
tJrough August 3L, L975.

DEcISIONT

Petitioner, Irden:ose Caterers, Inc. r 5602 lIth Avenue, Brookl1m, Netr York

LL2L9, filed a petition for revision of a determination or for refirrd of sales

ard use ta<es urder Articles 28 ard 29 of tkre Tac La^r fon tlre period Jr:ne 1,

1971 through Augrust 3L, L975 (r'ite No. 14752).

A snall clajms hearing was held before Ralmond Siegel, Hearing Officer,

at the offices of ttre State Tar Ccnnrission, Thlo Wor1d Trade Center, Nenr York,

Nevr York, on Septarber 26, L978 at 10:45 A.M., and ontinr"rcd on Jarnra:ry lI,

L979 at 10:45 A.M. Petitioner atrpeared by I4a:< Septirm.s, CPA. Ttre Audit

Division appeared by Ralph J. Vecchio, Esg. (franl< Ievitt, Esq., of ounsel).

Whether ttre Attdit Divisj-on properly determined additional sales arxl use

tar<es due based on an s<amination of petitioner's available books ard recond.s.

FINDINGS OF FACT

1. Petitioner, tr4enrose Caterers, Inc., operated a catering business

located on prenj-ses leased frcrn a Efnagogue.

2. On April 2t L976t as tlre result of an audit, the Allilit Division

issued a Notj-ce of Determination arrd Dernard for palznent of Sales ard Use Ta:(es

Dre against petitioner oovering ttre period Jr:ne 1, 1971 ttrrough Augrust 31,

1975 for ta><es due of $101305.68, plus penalty ard interest of $41678.15, for

a total of $141983.83.
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3. Petitioner e><ectrted conserrts ortending the peniod of lirnitation for

assessnent, of sales and use tar<es for ttre period December I, L97L through

Novsnlcer 30, L974, to Decsnlcer 20, L976.

4. Or auilit, tlre Audlt Division reonstrtrcted petitioner's gross sales

frcrn bank de5nsit reords whictr were the only records available ottrer ttran a

cash disburssnerrts journal. Ttre grcss sales determined for ttre audit period

were $368,L79.74 aftsx adjustments for rprbusiness deposits. The Alrdit

Divisj-on instnrcted petj-tioner to retain sales invoices for ttre period l\darch 1,

1975 through Augirrst 3L, L975 so that it ould perform a test of rpnt:xable

sales. Petitioner sr:bstantlated rnntaxable sales of $141548.30 for said

period. Petitioner did not sr-rtrnit inrrcices for taxable t:cansactions. Ttre

Audit Division detendaed that petitionerrs gross sales for the sane period

were $33,686.39. Said anount jnchrded estjmated sales of $5r6t3.17 fon April

1975 because petitioner stpwed rD bank degnsit-s for that nonttr but had purctrases

of liqtror' linen and peristrabl-e foods fon April , L975. llhe estimated saLes

were based on an average of lr[arch 1975 and May 1975 sales less an adjustrnerrt

of 25 percent to reflect religious holidays during Aprit. lhe Division

ccnputed a ta:<able sales ratio of 57 percent wtrich was applied to gross sales

for tie atrdit period resultirg in additional sales ta:<es due of $101144.53.

The Audit Division also fotrd use ta:<es due of $161.15 on e)q)ense purctrases.

5. As ttre result of a pr*hearing conference, ttre Audit Division onceded

that ttte additiorral sales ta:ces determined abor,ze should be adjr:sted to g8r93L.L7

because the assessnent of additional ta:<es was not tjnely wittr respect to the

period June 1, 1971 through ldovsnber 30, 1971. Petitioner executed a Withdra'nl

of Petition and Disontinuance of Case whereby it agreed to $6,457.24 of the

adjusted ta< due, plus alDlicable penalties ard intenest leaving ta:<es of

$2,473.93 at issue.
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Tfie additiornl taces agreed to by petitioner pursuant to ttre foregoing

witltdrarpal were ocnputed based on a taxrble ratj-o of 48.2 pencent as ocnpared

to 57 percent determined by the Alrdit Division. Petitioner arrived at ttre

48.2 percent in the sane manner as the Audit Division e<cept that it deleted

tle estimated saLes for April L975. Petj-tj-oner argued that the religior:s lars

ard traditions of ttre synago$re prchibited it fisn doing business fron tlre Ist

Day of Passover to 33 days ttrereafter and ttrat such period in 1975 was during

April.

Petitioner offered no sulcstantial evidence to strcn^r that ttrere were no

sales in April L975.

6. Petitionen faited to maintain sufficient books and reoords fron r,lrtrictr

tkre Audit Division oould determine $re oract anount of t:r<able sales.

7. Petitioner did not establish ttrat reasonable cause o<isLs for ttre

abatsnent of penalQr and interest.

@}CUJSICNS OF LA[/{

A. That since petitionen failed to maintain adeqtrate and ocnplete books

and. reaords, tlre Alrdit Division properly determined petitioner's taxable sales

and additional ta:<es due frcnr suctr infor:nation as was available pursr:ant to

section 1I38(a) of ttre Ta< Lar^r. l,Iat@r of Ctrartair, Inc. v. Stat€ Tilr @mission

65 AD2d 44.

B. That in accordance wittr Finding of Fast u5', the additiornl sales

tares due of $10,144.53 are reduced to $8,931.12.

C. That tlrc petitj-on of l"lenrose Caterers, Inc. is grarrted to the er<tent

indicated in Conclusion of Lar/,r "B'!; that ttre Audit Division is trene$r directed

to rodify tlre titrotice of Determjnation and Dsnancl for Palznent of Sales ard Use
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Taxes Dre issued Aprit 2, L976i ard that,

is in al1 otlren respects denied.

DFIIED: .Llbarry, Ner^r York

tulAY 15 1981

except as so gEanted, ttre petition

fr:,
1E

l


