
STATE OF NEId YORK

STAlts TN( COMI{ISSION

In the Matter of the Petition
o f

Meeker  Elect r ic  Co. ,  Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3/ I l  69-21 29 / tZ.

That deponent further says
herein and that the address set
of the pet.itioner.

Sworn to before me this
2nd day of  October ,  1981.

AITIDAVIT OF }IAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says tbat he is an enployee
of the Department of Taxation and Fioance, over t8 years of age, aod that on
the 2nd day of October, 1981, he served the within notice of Decisiou by
cert i f ied mail upon Meeker Electr ic Co., Inc., the petit ioner in tbe within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
rvrapper addressed as fgl lows:

Meeker  Elect r ic  Co. ,  Inc.
375 Portion Road
Lake Ronkonkoma, NY 1L779

and by depositing pame enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

that the said addressee is the petitioner
forth on said \rapper is,,the last known address



STATE OF NEW YORK
$TATE TN( COII}IISSION

In the Matter of the Petition
of

l {eeker  E lec t r i c  Co. ,  Inc .

for Redeternination of a Deficieocy or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3 /1 /69  -  2 /29172.

AFTIDAVIT OF I,IAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworu, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 2nd day of October, 1981, he served the within notice of Decision by
certified mail upon Terence F. Gaffney the representative of the petitioner in
the within proceeding, by encloqing a true copy thereof in a securely sealed
postpaid h'rapper addressed as fol lows:

Terence F. Gaffney
Gaffney & MainelLa
394 01d Country Rd.
Garden City, l{Y 11530

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the petitioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the repfesentative of the petitione

the representative
said wrapper is the

Sworn to before me this
2nd day of 0ctober,  198f.

&*lr4
/



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

October 2, 1981

l{eeker Electr ic Co. , Inc.
375 Port ion Road
f,ake Ronkonkoma, NY 71779

Gentlemen:

Please take notice of the Decision of the State Tax Conmission eaclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Cormission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be commenced io
the Supreme Court of the State of New York, Albany Connty, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed io accordance
with this decision may be addressed to:

NYS Dept. Taxation and finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone # (518) 457-6240

Very truly yours,

Y"r-/ Fr^l"e""L, \  I  v  .

,J
STATE TN( COMUISSION

cc: Petit ioner's Representative
Terence F. Gaffney
Gaffney & Mainella
394 01d Country Rd.
Garden City, NY 11530
Taxing Bureau' s Representative



STATE OT NEW YORK

STATE TAX COI{MISSION

In the Matter of the Petition

o f

I{EEKER EIECTRIC C0., INC.

for Revision of a Deternination or for
of Sales and Use Taxes under Articles
29 of the Tax Law for the Period tlarch
1969 through February 29, t972.

DACISION

Refund
28 and

I ,

Pet i t ioner ,  Meeker  Elect r ic  Co. ,  Inc. ,  375 Por t ion Road,  Lake

Ronkonkoma, New York 11.779, filed a petition for revision of a deternination

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the period March 1, 1969 through Februaxy 29,1972 (Fi le No. 01878).

A forrnal hearing was held before Paul B. Coburn, Hearing 0fficer, at the

offices of the State Tax Comnission, Two t{orld Trade Center, New York, New

York, on October 23, 1974. Petit ioner appeared by Terence F. Gaffney, Esq.

and Frederic Recksiek, Controller. The Audit Division appeared by Saul

Heckelnan, Esq. (Solonon Sies, Esq., of counsel). The hearing was continued

at the same location on JuIy 17, 1979 before l lerbert Carr, Hearing Off icer.

Petit ioner appeared by Gaffney & Mainella, Esqs. (Terence F. Gaffney, Esq., of

counsel). The Audit Division appeared by Peter Crotty, Esq. (Abrahan

Schwartz ,  Esq. ,  o f  counsel ) .

ISSUE

I. ldhether naterials purchased for use in performing construction

contracts with exempt entities were subject to tax.

II. Whether the audit procedures used were appropriate means of

deterrnining the tax due.
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III. Whether petitioner has been unconstitutionally denied equal

protection of law.

T.INDINGS OF FACT

1. Pet i t ioner is an electr ical  contractor.  The major part  of  i ts

business consists of negotiating and performing public inprovenent

construct ion contracts.

2. After an audit, by Notice of Determination dated tlay 22,, 1972 the

Department of Taxat ion and Finance assessed addit ional tax of $911503.19, plus

pena l ty  and in te res t  o f  $25,697 .77 ,  fo r  a  to ta l  o f  $117,20A.96.  Upon a

reaudit ,  the Audit  Divis ion recommended reducing the assessment to $251176.49,

p lus  pena l ty  and in te res t  o f  $101760.82 ,  fo r  a  to ta l  o f  $361937.31 .

3. During the tax period in question, petitioner purchased building

materials which were referable to the following contracts with exenpt

ent i t ies:

( a )

(b )

( c )

( d )

Nassau County lJelfare Building,

Central School Distr ict No. 5,
(Petit ionerr s Exhibit 3).

Central School Distr ict No. 5,
(Petit ioner's Exhibit 4)

Central School Distr ict No. 5,
(Pet i t ionerrs  Exhib i t  5) .

February 14, L967

October 17, L969

Novenber 17, L967

March 1, 1968

(e) Board of Education, UFS Distr ict / I1, January 14, 1971
(Petit . ioner's Exhibit 6)

(f) Board of Education, UFS Distr ict / f1, Apri l  30, 7969
(Petit ionerr s Exhibit 7)

(g) County of Suffolk, Contract !14, April 4, 1969
(Petit ionerr s Exhibit 8)

(h) County of Suffolk, Contract ll5, September 20, 1968
(Petit ionerr s Exhibit g)
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4. The contracts with the school distr icts are al l  on Anerican

Institute of Architects Document A101, which is entitled:

'rStandard Form of Agreement Between
Owner and Contractor

where the basis of payment is a
Stipulated Sum"

Each such contract provides that the contract sum is a lump sum. Each

such contract provides for progress palments to be made on the 10th day of

each month for 90% of the value of labor, materj-aIs and equipment incorporated

in the work and 90% of the value of materials and equipment suitably stored at

the site or at sone other location agreed upon by the parties.

5. The contracts with Suffolk County provided that for a lunp sun, the

petit ioner would provide al l  materials, appliances, tools and labor to

complete the required electric work. The instructions to the bidders were

silent as to the requirement for payment of sales tax. The nethod of payuent

was to be stated in the general conditions, which were not furnished as

Exhibits

6. The contract for the Nassau County !{elfare Building was not

furnished as an exhibit.  Petit ioner's president, t Ir.  Glennon, testi f ied that

initially, he was going to include sales tax in his bid, but when he spoke to

County staff he was told not to include sales tax, and he deleted it from his

bid, saving the County $181000.00, plus overhead and profi t .

7. The amount of the sales tax nornally payable upon construction

materials was omitted fron petitioner's bids because of the tax exenpt status

of the owners. The intention of the parties was to preserve the tax benefit

to owners which were tax exempt entities.

8. The general ledger, sales journal, purchaser invoices, copies of

corporate income tax returns, sales invoices and exempt use certificates were
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available upon audit. The books and records maintained by petitioner were

adequate.

9. The examiner analyzed sales for the quarter ending August 31, 1969

and found $11507.35 in sales which were incorrectly reported as nontaxable.

The examiner deternined a percentage of error which he applied to reported

taxable sales over the entire period, to find additional taxable sales of

$10r644.89. No evidence was presented on this point.

10. The examiner tested purchase invoices under $41500.00 for July 1969,

and found 99.7 percent Don-tax paid. IIe applied this percentage to the audit

period March 1, 1969 through August 31, 1969. A sini lar test for Novenber

1969 found 86.0876 percent non-tax paid, which was applied to the audit period

Septenrber 1, 1969 through February 29, 7972. Upon reaudit, seven nonths were

used instead of Novenber 1969 and a p.on-tax paid percentage of 29 percent was

found, which was applied in the conference report to a portion of the audit.

AII purchase invoices over $41500 were exanined; of $1 14141477.53, i t  was

found that $725,840.76 were non-tax paid.

11. An allowance of .2997 percent was given for naterial purchases used

in repair work.

72. Additional liability on a fixed asset acquistion amounted to

$41000.00; no evidence was presented on this point.

13. Petit ionerrs control ler reviewed al l  invoices for the period

l{arch 1, 1969 throughFebruary 29r 7972 and found that taxes rilere unpaid in

tho amount  of  $1,203.57.

14. The petitioner questions the constitutionality of the sales tax,

with respeCt to the requirements of collection of tax by the veodor and

violation of the due process guarantees of the constitution.
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coNclusroNs 0r IAw

A. The constitutionality of the laws of the State of New York is

presumed at the administrative level of the State Tax Commission.

B. That since the intention of the parties with respect to contracts

(a) ,  (b) ,  (c) ,  (d) ,  (e) ,  ( f ) ,  (g)  ana (h) ,  was to  preserve the tax benef i t  to

the exempt entities by reducing the bid price, the purchases of naterials

which are directly referable to those contracts are not subject to tax,

notwithstanding the form of the agreements as "stipulated sus" or ttlump sun".

(Matter of Briggs v. PaEe, 15 A.D. 2d 34, 20 A.D. 2d 834; Matter of Sweet

Associates,  Inc.  v .  Gal lnan,  36 A.D.  2d 95,  29 N.Y.zd 9A2) .

C. The audit procedure with respect to a test of purchase invoices

under $4,500.00, with a projection across the entire audit period is

incorrect. 0n1y those purchase invoices under $4r500.00 which were actually

reviewed in the seven month test described in Finding of Fact "10'r, which were

not referable to the contracts listed in Finding of Fact "3" are subject to

tax.

D. A11 purchase invoices in excess of $41500.00 were reviewedl

therefore any which vere not referable to the contracts in Finding of Fact "3rl

are subject to tax.

E. The invoices reviewed and admitted as taxabld by petitionerrs

control ler under f inding of fact "13" are subject to tax.

F. The sales described in Finding of Fact "9tt are subject to tax, for

the period ending August 31, 1959. The projection across the audit period,

where all quarters could have been reviewed, is invalid.

G. The f ixed asset acquisit ion described in Finding of Fact I '12" is

subject to tax.
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H. The Notice of Deterurination is modified to the extent required by

Conclusions of law "Bil through I'Gr', and the Audit Divisionts reconmendatioo in

Finding of Fact tr2rrl and all penalties and interest in excess of the statutory

ninimum are waived.

DATED: Albany, New York

00T 0 2 1981

TAX CO},IMISSION


