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COI'IMISSION

In the Matter of the Petition :
o f

Christine Uartorano, Stephen Martorano & :
Josephine l{artorano

dlb/a Tina's Restaurant :

for Redetermination of a Deficiency or a Revision i
of a Determination or a Refund of Sales & Use Tax
under Article 2B & 29 of the Tax f,aw for the Period:
12 l r l 71  -  L r /30176 .

AEFIDAVIT OT' T.IAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 30th day of 0ctober, 1981, he served the within notice of Decision by
certified mail upon Christine Martorano, Stephen Martorano & Josephine
Martorano, d/b/a Tina's Restaurant the petitioner in the within proceedinSr bY
enclosing a true copy thereof in a securely sealed postpaid lrrallper addressed
as fo lLows:

Christine llartorano, Stephen Martorano &
Josephine Martorano
d/b/a Tina's Restaurant
73  Br idge St .
Brooklyn, NY 11201

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the S.tate of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Swora to before me this
30th day of October, 1981.

said addressee is the petitioner
said wr the last known

that the
forth on



STATE OF NEW YORK
STATE TN( COMUISSION

In the llatter of the Petition
o f

Christine Martorano, Stephen llartorano &
Josephine Martorano

d/bl  a Tina's Restaurant

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  12 / t171 -  LL l30 /76 .

AIT'IDAVIT OF IIAITINC

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 30th day of October, 1981, he served the within notice of Decision by
certified mail upon David M. l{arkowitz the represeotative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid h'rapper addressed as fol lows:

David M. Markowitz
225 Broadway
New York, NY 10007

and by depositing sailte enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent
of the petitioner
last known address

further says that the said
herein and that the address

the representative
said wrapper is the

addressee
set forth

s
n
r

1-

of the representative petiti

Sworn to
30th day

before me this
of  October ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

0ctober 30, 1981

Christine Martorano, Stephen Martorano &
Josephine Martorano
d/b/ a Tina' s Restaurant
73 Bridge St.
Brooklyn, NY 11201

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & L243 of tbe Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comenced in
the Suprcme Court of the State of New York, Albany County, within 4 nonths fron
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with tbis decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissiouer and Counsel
Albany, New York 72227
Phone # (518) 457-524a

Very truly yours,

STATE TAX CO}I}IISSIOII

Petitioner n s Represeatative
David M. Markowitz
225 Broadway
New York, NY 10007
Taxing Bureaur s Representative

c c :



STATE OF Nf,W YORK

STATE TAI( COIO{ISSION

In the Matter of the Petition

of

CI{RISTINE }IARfORANO, STEPI{EN UARTORA}IO &
JOSEPHII'IE I'IARTORAII0

d/b/ a TINA' S RESTATIRANT

for Revision of a Determination or for Refuntl
of Sales & Use Taxes under Articles 28 and 29
of Lhe Tax Larv for the Period December 1, 1971
through November 30, 1976.

Ilartorano rfere persons reguired to coll-ect and

in section L131, subdivision I of the Tax law

liable for said taxes under sectiod 1133(a) of

issue.

DECISION

Petitioners, Christine Martorano, Stephen Martorano and Joseph Martoraoo,

doing business as Tinars Restaurant, 73 Bridge Street, Brooklyn, New ork

of11201, filed a petition for revision of a deternination or for re sales

and use taxes under Articles 28 and 29 of. the Tax Law for the period r  1 ,

1971 through November 30, 1976 (Tite No, 20519).

A formal hearing was held before Nigel Wright, Hearing 0fficer,

offices of tbe State Tax Connission, Two l{orld Trade Center, New Yor

York, on January 9, 1981. The petitioners appeared by David M. Ma

The Audit Division appeared by Ralph Vecchio, Esq. (Frank Levitt, Ee

counsel ) .

ISSUES

I. Irlhether petitioners Stephen Martorano, Josephine Martorano

t the

New

refore

iod at

tz ,  Esq.

of

Christine

describedpay over sales taxes

and whether they are t

the Tax Law for the



-2-

II. Whether a determination against petitioners Stephec llartorano and

Josephine Martorano for the periods ending on or before May 31, 1974 is barred

by rhe three-year limitation period provided in section ll47(b) of the Tax Law.

FINDINGS OF T'ACT

1. A l{otice of Determination and Demand for Palment of Sales and Use

Taxes Due was issued on July 19, 1977 to Tina's Restaurant, 73 Bridge Street,

Brookl5m, New York and to Christine Martorano, Stephen Hartorano and Josephine

Martorano. This was for the period December 1, 1971 through Novenber 30, 1976

and was in the anount of $40,742.43, plus penalty and interest of $231591.47,

fo r  a  to ta l  o f  $63 ,733 .90 .

2. iinats Restauraot is a snall luncheonette, with tables, located in

Brooklyn, New York. I t  has two cash registers.

3. Tinars Restaurant f i led New York State and local sales and use tax

returns for the period under review. The return for the quarterly period ended

November 30, 1972 was signed by petitioner Christioe Martorano as owner of

Tina's Restaurant.

4. A consent was signed by Christine Martoraco on Decenbet 23, 1974

exteuding the period of linitation for an assessment to September 30, 1975. A

consent for a further one year extension was signed by her on Septenber 24,

1975. A consent for a further extension to Septenber 20, 1977 and still

another for an additional year were signed by her on August 9, 1975 and June 30,

"1.977, respectively.

5. Tina's Restaurant was a sole proprietorship owned aod operated during

the years in question by Chtistine Martorano (it bas recently been sold). A

Certificate of Doing Business uoder the name of Tina's Restaurant'was filed by

her on July 30, 1965. A beer license issued by the State Liquor Authority from
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year to year was in the name of Christine Martorano dlb/a Tina's Restaurant

from at least June 30, 1972 through June 30, 1976. Christine Martorano worked

in the restaurant from the time it opened until her nother became blind. She

then left the operation of the restaurant to her brother, Stephen Martoraao.

The date that this happened is not stated in the record.

6. The petitioners did not contest the determination against Tinats

Restaurant for the taxes at issue herein nor did they contest the liability of

Christine Martorano as o!flner of that business.

7. Stephen Martorano is the brother of Christine Martorano. After

Christine llartorano ceased nanaging the business, he was the nanager of the

business for an unstated length of time.

8. a. Josephine Martorano is the sister-in-law of Christ ine Martorano.

Josephine Martorano was married to Stephen Martorano until 1959, when they were

divorced. Josephine l,{artorano now lives in the same buiLding as Stephen

Martorano. Josephine llartorano worked in the restaurant as an enployee, naking

sandwiches, and handling the cash register on sandwich sales. She also paid

for purchases from suppliers from the cash register. Iler employment occurred,

as she testified, after her husband Stephea had had a heart attack and could

not hinself continue his own duties. She was, therefore, the only fanily

nember on the premises.

b. The property at 73 Bridge Street, occupied by Tinars Restaurant

was owned by Josephine Martorano from Augtrst 29, 1973 to Novenber 21, 1977.

She paid $32,000.00 for  i t  which she ra ised by a 925,000.00 bank nor tgage;  a

$51000.00 loan and $115.00 in cash from her brother Anthoney Tesoriero in

Flor ida;  $51000.00 as her  share of  a  $101000.00 bank loan to  hersel f  and her

sister-in-law Mary Rol1o; and $3,886.90 received from a $4,500.00 bank loan.
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She sold this property for $401000.00. I,thile she owned the property, the

restaurant paid her rent of $150.00 a mooth.

CONCIUSIONS OF I,AT{

A. That section 1133(a) of the Tax Law states that every person required

to collect sales tax sball be personally liable for the amount of tar due.

Section 1131(1) further defines "persons required to collect tax[ as incLuding

any vendor of tangible personal property. There was no evidence presented that

petitioners, Stephen Martorano and Josephine Martorano, rrere partners or Ln any

way ovtners of linars Restaurant. These two petitioners were merely acting as

agents or employees of the vendor and as such were aot persons required to

collect the tax as described in section 1131(1) of the Tax Law.

B. That in light of Conclusion of Lar,r t'A" above, the issue with respect

to the expiration of the period of limitations has becone noot.

C. That the assessdent against Christine l{artorano must necessarily be

sustained in that she was in fact the vendor of tangible personal property and

as such was a person required to col lect sales tax under section f131(1) of the

Tax law and is therefore liable for the tax under section ff33(a) of the Tax

law.

D. That the pet i t ion of

granted. That the petition of

DATED: Albany, New York

0cT 301981

Stephen Martorano and Josephine ltartorano is

Christine ilartorano is denied.

TE TN( Colfi.flSSI0lI
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rA-36 (e/76) State of New York -  Department of Taxat ion and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Q*Ua*..*-
Date of Request

rr\r1\rr

cial  Securi ty Number

Resul ts  of  search by Fi l -es

Da f  Pet i t lont e o

2
I

7
\
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Date of Search

l '  ^  ly '#
//. u* f,'/

PER},IANENT RECORD

FOR INSERTIoN IN TAxpAEn.S FoLDER



STATE OF NEW YORK
STATE TAX COMMISSION

AIBANY,  NEW YORK 12227

october 30, 1981

Christine Martorano, Stephen Martorano &
Josephine Martorano
d/bl a Tina's Restaurant
73 Bridge St.
Brooklyn, lfY 11201

Gentlemen:

Please take notice of the Decision of the State Tax Coumission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax f,aw, any proceeding in court to
review an adverse deci.sion by the State Tax Coumission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths fron
the date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Deputy Connissloner and Counsel
Albany, New York 72227
Phone ll (518) 457-624a

Very truly yours,

STATE TN( COMMISSION

cc: Petit ioner's Representative
David M. l{arkowitz
225 Broadway
New York, NY f0007
Taxing Bureau's Representative



STATE OT NEId YORK

STATE TAX COMMISSION

In the Matter of tbe Petition :

o f :

CI{RISTINE MART0RAI[0, SIEPHEN MARTORAN0 & :
JOSEPHINE UARTORANO DECISION

dlbla TINA'S RESTAUMIIT :

for Revision of a Deterrnination or fof Refund :
of Sales & Use Taxes under Articles 28 an.d 29
of the Tax Law for the Period December 1, l97L :
through Novenber 30, L976.

Peti.tioners, Christine llartorano, Stephen Martorano aod Josephine Martorano,

doing business as Tinats Restaurant, 73 Bridge Street, Brooklyn, New York

11201, f i led a petit ion for revision of a deternination or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period Decenber 1,

1971 through November 30, 1976 (FiIe No. 20519).

A formal hearing was held before Nigel Wright, Hearing Officer, at the

offices of the State Tax Comnission, Two lJorld Trade Center, New York, New

York, on January 9, 1981. The petit ioners appeared by David M. Markowitz, Esq.

The Audit Division appeared by Ralph VecChio, Esq. (Frank Levitt ,  Esq., of

counsel ) .

ISSTIES

I. [rihether petitioners Stephen Martorano, Josephine Martorano and Christine

Martorano were persons required to collect and pay over sales taxes as described

in section 1131, subdivision 1 of the Tax Law and whether they are therefore

l iable for said taxes under section ff33(a) of the Tax Law for the period at

i ssue .
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II. lr/hether a deternination againqt petitioners Stephen Martorano and

Josephine Martorano for the periods ending on or before May 31, 1974 is barred

by the three-year limitation period provided in section 1147(b) of the Tax Law.

FINDINGS OF FACT

1. A Notice of Deternination and Denand for Paynent of Sales and Use

Taxes Due was issued on July 19, 1977 to Tina's Restaurant, 73 Bridge Street,

Brooklynn New York and to Chrlstine Martorano, Stephen Martorano and Josephine

Martorano. This was for the petiod December 1, 1971 through Novenber 30, 1975

and was in the amount of $40rL42.43, plus penalty and interest of $231591.47,

fo r  a  to ta l  o f  $63 ,733 .90 .

2. Tina's Restaurant is a small luncheonette, with tables, located in

Brooklyn, New York. I t  has two cash registers.

3. Tina's Restaurant fil-ed New York State and local sales and use tax

returns for the period under review. The return for the quarterly period cnded

November 30, 1972 was signed by petitioner Christine Martorano as owner of

Tinars Restaurant.

4. A consent was signed by Christine Martorano on December 23, 1974

extending the period of limitation for an assessnent to September 30, f975. A

consent for a further one year extension was signed by her on Septenber 24,

1975. A consent for a filrther extension to September 20, 1977 and still

another for an additional year were signecl by ber on August 9, 1976 and June 30,

L977, respectively.

5. Tinars Restaurant was a sole proprietorship owned aod operated during

the years in question by Christine Martoraoo (it has recentl-y been sold). A

Certificate of Doing Business under the name of Tinars Restaluant was filed by

her on July 30, 1965. A beer license issued by the State Liquor Authority fron
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year to year stas in the name of Christlne Martorano dlb/a Tina's Restaurant

from at least June 30, 1972 through June 30, 1976. Christine Martorano worked

in the restaurant frou the time it opened until her nother becane blind. She

then left the operation of the restaurant to her brother, Stephen Martorano.

The date that this happened is not stated in the record.

6. The petitioners did not contest the determination against Tina's

Restaurant for the taxes at issue herein nor did they contest the liability of

Christine Martorano as ordrrer of that business.

7. Stephen Martorano is the brother of Christine Martorano. After

Christine Martorano ceased nanaging the business, he was the matrager of the

business for an unstated length of time.

8. a. Josephine llartorano is the sister-in-law of Christine Martorano.

Josephine Martorano was married to Stephen Martorano until 1959, when they were

divorced. Josephine Martorano now lives in the sane building as Stephen

t{artorano. Josephine Martorano worked in the restaurant as an enployee, naking

sandwiches, and handling the cash register on sandwich sa1es. She also paid

for purchases fron suppliers from the cash register. Her enployment occurred,

as she testified, after her hueband Stephen had had a heart attack and could

not hinself continue his own duties. She was, therefore, the only fanily

member on the prenises.

b. The property at 73 Bridge Street, occupied by Tinars Restaurant

r+as owned by Josephine Martorano from August 29, 1973 to Novenber 21, 1977.

$he paid $32,000.00 for i t  which she raised by a $251000.00 bank nortgagel a

$51000.00 loan and $115.00 in cash fron her brother Anthoney Tesoriero in

Flor ida;  $5,000.00 as her  share of  a  $10,000.00 bank loan to  hersel f  and her

s is ter - in- law Mary Rol lo ;  and $3,886.90 received f ron a $4,500.00 bank loan.
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She sold this property for $401000.00. lJhile she owned the property, the

restaurant paid her rent of $150.00 a month.

coNctusloNs otr'LAt4'

A. That section 1133(a) of Lhe Tax Law states that every persoo required

to collect sales tax shall be personally liable for the anount of tax due.

Section 1131(1) further defines t'persons required to collect taxrr as including

any vendor of tangible Bersonal property. There was no evidence presented that

petitioners, Stephen Martorano and Josephine Martorano, r,eere partners or in any

way owners of Tinars Restaurant. These two petitioners were nerely acting as

agents or employees of the vendor and as such were not persons required to

collect the tax as described in section 1131(1) of the Tax Law.

B. That in light of Conclusion of law t'Atr above, the issue with respect

to the expiration of the period of limitations has become moot.

C. That the assessment against Christine Hartorano must necessarily be

sustained in that she was in fact the vendor of taogible personal property and

as such lvas a person required to col lect sales tax under section 1f3f(1) of tbe

Tax Law and is therefore liable for the tax under section ff33(a) of the Tax

Law.

D. That the petition

granted. That the petition

DATED: Albany, New York

ocT 3 0 t98l

of Stephen Martorano and Josephine Martorano is

of Christine Martorano is denied.

AlE TN( COMI{ISSION


