
STATE OF NEW YORK
STATE TAX COI'TMISSION

In the Matter of the Petition

o f

Manhattan Industr ies, Inc.

c/o Donald H. Kal lman, Exec. Vice President

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 of, the Tax Law

for the Years 1972 - 1974.

AIT'IDAVIT OF I'IAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over L8 years of age, and that on the

18th day of March, 1981, he served the within notice of Decision by nail upon

Manhattan fndustr ies, Inc.,  c/o Donald H. Kal lman, Exec. Vice President,  the

petitioner in the within proceeding, by enclosing a true copy thereof in a

securely sealed postpaid wrapper addressed as fol lows:

Mantrattan Industries, Inc.
c/o Dona1d H. Kallman, Exec. Vice president
L27l Avenue of the Americas
New York, tilY 10020

and by depositing same enclosed in a postpaid properly addressed wrapper

(post office or official depository) under the exclusive care and custody

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the petitioner

and that the address set forth on said rdrapper is the la^st knovrn address

pet i t ioner.

Sworn to before me this

18 th  day  o f  March ,  1981.
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STAIE OT N3W YORK
STATE TN( COIOfiSSION

In the ltatter of the Petltion

o f

Manhattan Industriee, Inc.

c/o Donald II. Kallnan, Exec.

for Redetermination of a Deficiency

of a Determination or a Refuad of

Sales & Use Tax

under Article 28 af the Tax Law

for the Years 1972 - L974.

Vice President

or a Revieion

ATTIDAVIT Otr I{AIIIIIC

State of New York

County of A1bany

Jay Vredenburg, bcing duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, aud that on the

18th day of March, 1981, he served the within notice of Decision by nail upoo

l{illian Epter the represeotative of the petitLoner in the withia proceeding, by

eaelosing a true copy thereof in a secureLy sealed postpaid wrapper addressed ae

ol lows:

l,Ir. William Epter
Fiscal Consultants Ltd.
41,5 Lexington Ave.
New York, NY 10017

and by depositing sane enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of tbe

United $tates Postal Service withio the State of New York.

That depcneot further says that the said addreasee is the representatlve of

the petfti.oner herein and that the addresa set forth on said nrapper is the last

known addrese of the representative of the petitioner.

Sworn to before ne this

18th day of March, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

March 18, 1981

Manhattan Industriee, Inc.
c/o Donald I{. Kalhnan, Exec. Vice President
1.271 Avenue of the Americas
New York, lfY 10020

Gentlenen:

Please take notice of the Decision of the State Tax Comission enclosed
berewith.

You heve now exhausted your right of review at the adninistrative level.
Pursuant to section(s) L138 & 1243 of the Tax Law, any proceediug in court to
review an adverse decision by the State Tax Cornmission can only be iastituted
under Article 78 of the Givil Practice Laws and Rules, and must be comeaced
in the Suprene Court of tbe State of New York, Albany County, witbin 4 montbs
from the date of this notice.

Iaquiries concerning the conputation of tax due or refirnd all-owed ia
accordance with tbis decision nay be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Coungel
Albany, New York '12227
Phone * (518) 457-6e40

Very truly yours,

srATE IN( Co!&fiSsroll

cc: Pet,itioner's Representative
Willian Epter
Fiecal Consultants Ltd.
415 f,exiugton Ave.
$ew Yorh, l{Y 10017
Taxing Bureaur s ReBresentative



STATE OF NE9,T YORK

STATE TAX CoD{IVIISSION

In the Matter of ttre Petition

of

IANHATTAN TNUJSTRTES, INC.

for Revision of a Deternd-nation or for Refund
of Sales and Use Ta<es r.lnder Articles 29
and 29 of tlre Ta>r Law for ttre Period
Januaqr L, L972 through Decsr[cer 3Lt L974.

DECISION

Petitioner, It'lanhattan Industries, Inc. | 25 b, Boer Drive, GIen Rod<,

Nen^r Jersey 07452, filed a petition for revision of a deterrnination or for

refi:nd of sales and use ta<es under Articles 28 ard 29 of ttre Ta< I-anr for ttre

period Januaqr L, L972 through Decsnlcer 3L, L974 (firc No. 13840).

A forrnal hearing was held before Frank A. Rcnrano, Hearing Officer, at

the offices of tLre State Tax Ccnnrission, t\aro Wor1d TYade Center, New York,

New York, on cctober 6, L977 and Jr:ne 2L, L978. Petitioner appeared tryr

Joseph J. I{rottr, Tax Manager. Ttre Arrdit Division appeared by Peter CrotQr,

Esq. (endreru S. I{aber and J. Ellen Pt:rcell, Esqs., of oounsel) .

ISST]E

Whethen petitionen was entitled to a refirnd for sales ta:<es paid for

materiars used for its adrrertising and prcnrotional endeavors.

F]NDI}GS OF FACT

1. On or about July 12, L974, petj-tioner filed a clajm fon refind for

State and New York City sales taxes for the period Jarruaqr L, L972 ttrror.rgh

Decernber 3L, 1972 in ttre anourrt of $24,050.49. Sjrnilar claims were filed on

July 22, 1974 for ttre peniod January l, L973 through Decembr 3L, 1973 jn the
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arlount of $411676.43 ard on Februarry 6, L975 for ttre period Jarrua4z L, L974

throuEh Decsnber 3L, L974 in ttre anrrr:nt of $46,518.19.

On l4arch L8, L976, ttre Audit Division advised ttre petitioner that

the clajm for refund was derried, in part, in the aror:nt of $52'L22.07. On

March L9, L976t ttre petitioner filed an application for a hearirg to revisnr

the deniat.

2. Petitioner, Manhattan Industriss, rnc. ("l4antrattan"), is engaged in

the production and sale of strirts.

It is a national marketer ard its adrrentising and sales prcnotion

activities are national efforts. In ttre @urse of a sales carpaigrr, Ir,lanhattarr

arranges for the prodtrction of certain adventising materials (staternent

enclosr.res, television ccrnnercials, and nerarcpaper ads) through an adventisilg

a9€ngyr Triton advertising, Inc., ("Ttiton") . Follcradrg a decision to prcnote

a particular product, represerrtatives of l4antrattan neet, wittr representatives

of T?iton to discuss the basic layout of tlre ad or oonnercial, i..e., tlre

sellirq points and thre producE, benefits to be erphasized. A Ttiton enplryee

produces a dutrny, i.e., a sketdr of tlre advertissrent, ircludirg a sketctr of

tlre protrnsed pho@raph and copy (words characterizLrg ttre advertissnent).

The agency, whictr receives oosts plus a ccmnission, hires the

models for ttre ccmnercial, arranges for ttre photographers, crplcys a stlzlist

to ctroose the clottres which the ncdel will wear, and erploys a tlpography

house to set the tlpe for ttre advertisenent. T?iton hires all the sq4nrt

personnel necessary to prcnride lt4antrattan with a layout. Ttre photographs and

cq)y are placed on a mechanical. A mectranical is a boarrct covered wittr tissue

on which are pasted eaclr of ttre elsnents (photograph and oopy) of tlre ad to

be printed. ltre mechanical is sent to a printer who nrakes oolor plates ard

proofs of the ad. O: Manhattan's approval of ttre proofs, tlre printer nnkes
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ccnpleted brochures, placing nanps of retail stores in ttre appropriate places.

The ccnpleted brochures are tlren shipped to tlre respective stores.

Follcnnring tlre decision to make a televisiqr ccnnercial, relxesenta-

tives of l{anhattan meet wittr Triton to discuss the layout, selling points ard

product. benefits to be incorponated in ttre ccmnencial. Ttre agenqy assigrned

r,vriten ccq)oses tlre advertisernent in ccnric strip form, wittr a picHre characEen-

ized by words at tlre bottcrn of ttre qnic strip (story board). TYiton hires

the entire sutr4nrb staff ne€ssaalr for the productior of ttre ocnnercial. On

atrproval of the stoq/ board b5r Uanhattan, Ititon arranges fon tlre filmj-ng of

the ccnnercial. Sone of tlre filrns are made in Nenr York State and scrne are

made out of state. The editi:rg of ttre ccmnercial is done bo*r in ard out of

New York State. O: Iaanhattan's approval of the master ccmnercial, duplicate

prints are made for tlre stores to run. The fiEster is kept on file at a

laboratory so that dtplicates nny be ordered. Scrne rnaster @meircials are

stored at laboratories in Nenr York State for a period of three to four years,

to be subsequently di-sposed of or kept on file as l4arrtrattan sees fit.

3. The major elenents in petitionerrs advertising canpaign are as

follorus:

a) Television ard Radio T.V. Oonnercials to be run brr retailers ard

l{anh,attan in major markets acn:oss t}re United States.

b) Magazine Advertisenents placed by l,tanhattan in national Erblications.

c) tfade Advertising placed by l,tanhattan in nationally distriJruted

apparel and tsctile market ns,rrspapers and magazines.

d) Retail Newspaper Ads ard Layouts prepared by ltantrattan for stores

arourd the comtrlz to use in adr,zertising Marrhattan nerctrandise.
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e) Display lhterial produced by Uanhattan for stores across the

coLlntq/ to r.se in wirdcnr and cor.urter presentations of !{anhattan

merctrandise.

f) 9a]gg eEcllotj-on Materials are prepared for use b1t salesnen to

ocplajn ttre benefits of ltlanhattanrs rerchardise, encourage iLs

purchase, ard stjrrulate retail prorotiornl activiQr.

g) Retail Statgnerrt hclosrrres are produced hV the @rpany ard sent

directly to its retailers who in turn mail ttsn out to the

consttrIers on ttreir charge accor:nt lists alorg with their nonthly

statsrerrts.

h) Trade Shq4s are utilized bV lrlanhattan to di*splay rerchardise along

with the aSprcpriate dispJay rnaterial in a I'lanhattan prepared

booft at regional mart-s tlrroughout ttre rcunt4r. Dsnonstrators

ard audio-visr:a1 aids are also enployed.

Triton billed tJe petitioner for aII materials used in its end.eavors

ard State sales ta:r was added thereto.

Scrne of the invoices covered only one stage of productiur. Ottrer

invoices enocnpassed an entj-re transaction. Advertisi:ry and prcmotiornl

materials were used wittrin Ner^r York State ard natiornlly.

4. B1z allocatirg the percerrtage of gross sales in Ne\,rr York State to

total United States sales, petitloner ccnputed that portion of its adrrertising

ard prorotional materials ttrat remained in Nernr York State. Tn L972, 11.368

of gross sales were in Nernr York; ttrerefore, 88.643 of ttre gnoss ta:€s were

clafued for refirnd. Itris formula is consistent wittr that loCI^rn as "pool of

creditable itens" lorq used in ttris State (New York sales divided by total
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United States sales multiplied by total merctrandise supplies purchased in

New York).

5. Petitioner matched a1-L L972 invoices not apprcnred for sales ta:<

reftnd to previously atrproved invoices marked Petitioner's E<tribits 3A to 3Y.

(These invoices ard addi:rg rnachine tapes are available for inspection

at lqhnhattan Industriesr Aftninistrative Office in Glen bck, lilero Jersqf.)

Thre thirteen matched ca@ories of invoices are as follcr,s: (Nunlcers refer to

Hearing Exhibits)

3A unbourd books - salegnan's presentations (approved for refrrrd)
38 pull out folder - salegnan's prcmotion

3C nonrstrnper ad (approved for refirrd)
3D cnstcm ad

3E ad Daily Nerais Reord (approved for refurd)
3F custcrn ad layout

3G statsnent enclosures (adventisenrent) (apprwed for refirrd)
3H sarne as 3G different tlpe of ad sent throughout ttre ourrtry

3I Spring/$rrmer catalogue (approved for refi.urd)
3J Ctrristmas catalogue (shipped thror.rghout courrtqr)

3f television voice over narration (approved for refirrd)
3L Gene Edwards "Guy Flip" TV & Radio Series

3D{ MRA (lbnsrl.rcar Retaiters of America) co:rrtrT wide sales prcspter
material (apprcnred for refund)

3N sashes strow material

30 Prcmotj-on for nunerous stores original Hr,rdson preserrtatiur (approved for refurd)
3P Hudson's logo on ads

3Q Presentation for Jordan }aarshA. Fox/vhy Co. (approved for refirnd)
3R Presentation of Allied Stores

35 C,rove eonin insert "backs" (atrproved for refr.rd)
3T bad< of "BUM Shirt" statgrent enclosures for Macyrs

not used in lrlacy's Nenr York but nationwide)

3U National ad (approved for refirrd)
3V National ads to conform to new tlpe requirements
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3W menswear October NAI\,ISB (l{ational A.ssn. I{ens and BoSrs
Sportwear Buyers) (approved for refr-rrd)

3X cr.stcnr color ads

3Y cus@nizing video tapes dyes (apprcnzed fon refmd)
32 custcnr ad for Hudsonrs Master Cqnrercial

(Inrzoices marked 3AA, 3BB, 3CC ard 3DD were for various stages of crcmnercial

production. )

6. Ttre follot^ring guideli:res were set forth to petitioner kpz the

Insbrrctions and Interpretations Unit of ttre State Ta< Department in a

letter of Decgnlcer 2, L976, in ansrr,rer to ttre taxabilitlz sta,tus of nnster

prints, ard residual palzment:

"1. Television Ccrnrercial kod

a pttlzsical ccnponent part of ttre television ccmnoercial, ard
all necessa.rry sesrrices (actors, €nera treu/s, r,vriters, film
processors, sourd mil<ers and dtrhbers, film editors, etc.)
aoErired b1t an irdependent producer, engaged hryz an advertising
agenqf on betnlf of a sponsor, to prodrrce a ccnpleted tel*
vision ccnnrercial and tlre extrjb.ition prints (v*dch are to
be used in broadcasting) are prrrchased for resale (as prorrided
in section I101(b) (4) (i) of ttre Tar Lar^r) on the advertisirg
agency. Accordingly, ttre independent producer is not required
to pay any sales ta:< on his purctrases, provided he firrrristres a
valid resale cerEificate to his srpplier. Hovlever, ttre i:ade
pendent producer is required to colleet, approtrxiate ta< on ttre
total charge for all ccnpleted television ccmncercials ard
exhibition prints which are delivered in Nerur York State. If
the irdependent producer rnakes delivery of ttre corpleted
telenzision ccnrnercial and ttre s<tribition prints outside Neur
York State, for use outside Nerr,r York State, ttrere is rp ta<
jlrposed at arry stage of ttre transaction, inc}rding the final
sale at retail, as provided in section 1115(d) of ttre Ta( La^r.
Any subseguent return of tlre properQr to Nesr York State, for
any use in New York State, will subject suctr use to ttre ocn-
pensatirq use tax inposed r:nder section 1110 of the Tax Lard."
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CONCI,IJSIOIIS OF IJihI

A. That section ll19(a) of ttre Tax Law provides for a refurd or credit

of sales or use taxes wittr respect to:

" (2) on ttre sale or use of tangible personal properQz pur-
chased in bulk, or any portion thereof, whictr is stored ard
not used by t}te purchaser or usier within ttris state if ttlat
properQr is sr:lcsequently restrig>ed b1r such pr:rclraser or user
to a trnint outside this state for use outside ttris state. . . . "

B. That pmnrtional materials purctrased in bulk qualify fon refund or

credit pr.rrsuant to sectj-on 1119 (a) (2) . Ilcnrever, ttre tangiJrle persornl

property purchased frcrn Triton on whictr the denial was nrade onstitute

elernents used in ttre production of prcrnoti-onal material and not a orgnnent

part of said materials.

C. That tlrc application of ltlanhattan Indr:stries, Inc. is denied and

the denial of refirnd issued by ttre Ardit Division on Ir{arclr 18, 1976 is

sustained.

DATED: Albarry, Nerr.r York

MAR 1 8 tggl


