
for Redetermination of a

of a Determination or a

Sales & Use Tax

under Article 28 & 29 of.

STATE OF NEW YORI(
STATE TAX CO}|MISSION

In the Matter of the Petition

o f

Lug Kee Co. ,  Inc .

AIT'IDAVIT OF I{AILING

Deficiency or a Revision

Refund of

the Tax Law

for  the Per iod 6/U74 -  5131177.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

13th day of March, 1981, he served the within notice of Decision by mail upon

Lug Kee Co.,  Inc.,  the pet i t ioner in the within proceeding, by encloeing a true

copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

L u g  K e e  C o . ,  I n c .
22 Bowery
New York, NY 100L3

and by depositing same enclosed in a postpaid

(post office or official depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on sai.d rdrapper

pet i t ioner.

Sworn to before me this

13 th  day  o f  March ,  1981.

properly addressed rdrapper

exclusive care and custody

of New York.

addressee is the petitioner

is the last known address

i n a

of the

herein

of the



STATE OT NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Lug Kee Co. ,  Inc .

AITIDAVIT OF MAILING

for Redetermination of a

of a Determination or a

Sales & Use Tax

under Article 28 & 29 of

for the Period 6lL/74 -

Def ic iency or a Revision

Refund of

the Tax Law

s l 3 1 / 7 7  .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an empl-oyee

of the Department of Taxation and Finance, over 18 years of age, and that on the

L3th day of March, 1981, he served the within notice of Decision by nail upon

Murray Appleman the representatiwe of the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. Murray Appleman
225 Broadway
New York, l {Y 10007

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said rrrapper is the last

known address of the representative o_

Sworn to before me this

13th day of March, 1981.

pet i t ioner.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 13 ,  1981

L u g  K e e  C o . ,  I n c .
22 Bowery
New York, NY 10013

Gentlemen:

Please take not ice of the Decision of the State Tax Comission enclosed
herewith.

You have nolr exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comnnced
in the Supreme Court of the State of New York, Atbany County, within 4 nonths
from the date of this not ice.

Inguiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
A lbany ,  New York  12227
Phone S (518) 457-6240

Very truly yours,

STATE TA)( COI{MISSIOIiT

cc: Pet i t ionerrs Representat ive
Murray Applenan
225 Broadway
New York, NY L0007
Taxing Bureau's Representative



STHTE OF NEW YORK

STAIE Tru( CCIe{rsslCI\t

In the llatter of the Petition

of

LUNG KEE CO., n\C.

for Revision of a Determina'bion or for Refi:rd
of Sa1es ard Use Tar<es urder Articles 28 arxl
29 of tte Ta< Law for tkre Period Jr.ure 1, 1974
throtrgh l{ay 31, L977.

DrcISIONT

Petitioner, I-ung Idee Co., Inc., 22 Frlvtery, Nenr York, I{errir York 10013,

filed a petition for revision of a determjnation or fon refurd of sales and

use taxes urder Articles 28 ard 29 of the Ta< Iaw for the period firne I, 1974

through l4ay 31, 1977 (File No. 24270).

A snaIl claims heari:rg was held before Art*nrr Johnson, Hearing Officen,

at ttre offices of the State Ta:< @nnission, Thp Vilcrld TYade Center, tibrv York,

New York, on October 23t L980 at 9:15 A.M. Petitioner atrpeared by }th:nay

Applernan, Esq. lltre Audit Division appeared, by Ra1ph J. Vecchio, EsQI. ffillidn

Fox, Esq., of cotrnsel) .

ISSI'E

Whett€r ttre audit procedr:res ard @sts used hryr ttle Aulit Division in an

o€mination of petitioner's available bool<s ard record.s v,,ere proper.

FINDI}GS OF FASI

1. Petitioner, Lr.mg IGe Co., Inc., openated a Ctrinese grocery store

located aE 22 Bowery, New York, Neral York.

2. On JuIy 10, 1978, as ttre result of an audit, the Alrdit Division

issued. a lrtrotice of Determi-:ratlon ard Denrard for Palznent of Sales ard Use Tar<es

Dre against petitioner for the period Jr:ne 1, 1974 throrgh lrhy 31, L977 for

taxes due of $L7 2L9.08, plus mini:run statutory interest of $3,456.30, for a

total of $20,675.38.
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3. Petitioner executed a consent er.terding the peniod of lindtation for

assessrent of sales ard use ta:<es fe ttre period at issue, to December 20,

I978.

4. OT ar.dit, the Audit Division analyzed pr:rchase invoices fs ttre

npnt:hs of .Iuly 1976 ard Jaruary L977. The arrditor initially reqr.rested glrctrase

inrzoioes for a one-year period of June L, 1976 ttrrangh lrlay 3I, L977, troveven,

the irvoices were not available for the entire year. the test npnths r,vere

agreed to bV the petitioner. fhe t\4ro rrcnttr analysis disclosed the follorirq

ta<able categories ard pencentage to total purctrases for the test nonttrs:

genenal taxable 4.4L, beer 4.44, scda .30, cardy .73 ard cigarettes .74.

llhese percentages were atrplied to total trrurchases for the audit peniod frcrn

the general ledger of $2,051116I.37 to determine total purchases for each

taxable cat€gory. A rrarlarp test was perforned for itens in eactr of t}le

fonegoi:lg categories using costs ard' selling prices in effect at the tine of

the atdit. The rnarlnrps wene applied to atrplicable purchases to arrive at

taxable sales of $245,437.70. Petitioner reported taxable sales of $291582.73,

leavjng additiornl taxable sales of $2151854.97 or an ineese of 729.665

percent.

5. Petitioner argued ttrat based on Chartair, Inc. v. State Ta:< Canmissiqr

64 A.D.zn 44, t)1e Audit Division is required to establish the insufficienclz of

recond-keepirg before it is autlpnized to r:se test peniods ard tlrat ttre audit

perfonred as described herein lacrl<ed strch a fourdation. Petitionen r,rent on to

argue that section 1135 of the Tar< Law does not provide for arry specific

record-keepirq reqrj-rsrents ard that rp regulations have been adopted by the

tax crcnrnission for record-keepirq stanrclard.s o<pectea of verdors. Petitionen,

thenefore reasoned that vendors are beirq placed in an t:nfair trnsiticr, sincre

the ta>< cunnission can consjder arry books ard records as 5:radequate.
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6. Petitionerrs availabLe cash regrister tapes did rot distinguish

bet$Jeen sales of ta<able ard nontaxable items ard did rpt show any sales tar

collected. Petitioner estimated its taxable sales by applyrrg 1.3 percent to

gtross sales.

ccDilcxiusroNs oF r3hr

A. llhat section lI35 of the Ta< Law Sxcnzides that "every person requ5red

to collect ta>< shall keep record.s of errery sale...arxl all anounts paid' ctnrged

or due thereon ard of the tax payable tlereon, jn srrch fcnr as the ta>< ccmnission

may by regrulation requjre. Such records shall include a tnre coEg of each

sales slip, irnzoice, receipt...upon wtrich subdivision (a) of section elerzen

htrrdred thirty-tr,uo requires that the ta:< be stated separately.

B. That trntitioner failed to keep reoords of taxable sales c sales ta:<

collected. as specifically required by section 1135 of ttre Tar< Iaw. Therefore,

ttre Alrdit Division qcuLd nort, determine ttre e*<acb anount of petitioren's taxable

sales lqbtter of trbyer v. State Ta>< @nnission, 61 A.D.?A 223| npt fon 1v.

to app. den. 44 N.Y.2d 645, lvtratter of l-eonard Coldner v. State Tar Ccnrnissionr

70 A.D.2d 978. That it was petitioner's or/\ln fai}.rre to rnaintain propen books

ard records ard as such, ocastness in tlre determiaa'bion of sales ta< liability

r,vas not, required ilhtter of l{arkowitz v. State Til( Ccnrnj-ssion, 54 A.D.?t

L023, affd. 44 N.Y.2d 684. Itrat sjnae petitiorerrs recorcl-keepiry was jnsuf-

ficient, ttre audit procedr:res ard tests adopted by the Alrlit Division to

determine petitioner's taxable sales and ta:<es due r^iene proper pursrant to

section 1138 (a) of the Ta< Ianrr Matter of Chartair, Inc. v. State Tar Connission,

65 A.D.2d. 44 ard ttrat petitiorer has failed to zustain ttre hrden of stowjng

error llatter of Irhnny Convissar v. State Tar Ccnnrission, 69 A.D.2d, g2g.
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C. That t}te petition of hurg l(ee Co., Inc. is denied ard the lbtice of

Determination arxl Dernard for Palrnent of Sates ard Use Ta:<es Dre issued JuIy

10, 1978 is sustained.

DAIED: Albany, New York

MAR 1 3 t98l
STASE TN( COMMISSIONI

ffiK,,-,
Cf,N,T\4ISSIOD{M. q


