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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

. i  \ .

PAIIT B. COSUNN
SECRETARY

Telephone: (518) 45?-6162

Apri l  3, 1981

f,ew-Port Construct.ion Corp.
Lew-Port Industrial Park
Balmer Rd.
Youngstolcn, ll'lf 14174

0entlenen:

Please take notice of the Default Order of the $tate Tax Comisgion enclosed
herewith.

Please take further notice that pursuant to Section(s) ff38 & 1243 of the Tax
Law, any proceeding in court to revielr this decision must be comenced within
4 months from the date of this notice.

Inquires concerning the computation of tax due or refund allowed in accordance
tlith this decision may be addressed to the undersigned.

Very truly yours,

PATIf, B. COEURN
SECRETANY TO TfiE
STATB TAX COU!fiSSION

cc: Petitionerrs Representative
Lawrence E. Salaila
Salada, lfynne, Loncto & Kling, P.C.
256 Third St.
Niagara Falls, NY 14303
Taxing Bureau' s Represe[tative



sTAtS 0r NEW Y0RK s

sTAlu TAI( CoUI{ISSI0N

In the llatter of, the Petltioa

of

f,ew-Port Construction Corp,

Xew-Port Induetrial Park

for Revision or for Refund of Sales & Use Tax

under Article(s) 28 & 29 of, the Tax f,aw

f,or the lgrigd 91u74-2l28llg.

-tAqlr 0RI]ER

8t-P-10

Petitioner(s) terd-Port Construction Corp., f,ew-Port fadustrial Park fiLed

a petition for revi^si.on or for refund of Sales & Use Tar under Article(s) 28 &

29 of the Tax Law for the Period 9lt/74.2128178. Fi le No. 27896.

Under Section 601.5 of the State Tax Conmissi.on Rutr-ee of Practice and

Procedure, a notice was :serv€d on the petitioner(s) to file a perfected

petition. Notice to file the perfected petition was Bent to tbe petitioner(e)

last kuown address. Petitioner(s) failed to file a perfected petition. A

default has been duly noted.

Now on notioc of the Secretary to the State Tax Comission, it is

0RDEREI) that the Betition of Lew-Port Construction Corp., Le*-Port

Industrial Park be and the sane is hereby denied.

DEFAULT ORDER
ADOPTED BY THE STATE TAX COTiNMISSION

ALBANY, NEW YORK
APRIL  3 ,  1981



I ra t * rmcsB. , ,$a lad*  ' ' I  '

Ccrtl.fLe* PuUiic-Aceormtent 
:

!a1a{1, tF;mne,_1.meioE rifag, f. C.
nso Ftfty-clx, Thfrd Srraet
Htrgrr Falla, Hw York 14303

RB I ugt{-PORf c$fgITUGTI$[ COnp.
LEtil-FOm rHHtttIT.IArr PAnr.

Delr l{r. Saladrr

thtn trr ia r9p1l_ ro your J.ctter af tprtl 8, l9g1
vtth refer*rrcr to tbl bbsne-nmcd tryaycrr,-

Eh*' dorruscnt tbst ycr ftfad rra I
nst * "Serfested Patltlmft ss ti tequlrcd
Frecttc€ csd Proce&lrc.

oPctfllmt' md
by tbc Rchc of

Horrcvrr, your lettar of April 8, 19El wtll bc
cmetdered to be e uotLsn to veerte th; default order drtrd
Apri l  3, 1981.

You arc bcrrby edrlrcd that the defsult ordcr drted
AprLl 3, 1981 for f,li.lur. to flls a pcfectad pctltlon lr
vas.ated.gpqn emdLrlon3,thrt yur fllc- a parfectid pcttttcn
wlthla 45 dayr"frcm tb* d*tc- qf tblr lettrr*

Perfeetcd petltim fcas .tmd e eopv of tha Rulu of
Fractlca md Proecdurc rrG rnelored for pur emvenicoce.

$lqpmcly, ' ,
': :'

.: PAUL.8. CODffRN
ScoratrTy to rhe Sqjts Tu Cqi"pr-t6

P$Srnac
$ s f . , : l
eci  Joh $ol l tc l , tor 'Dl f faetof  '  ,  .  " ,  . . , , r

fax, *Fps*14 Sui**r ' : I
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Salada,
Wyrre, Loncto & Kling, F,C.

Apri.l B, 1981

State of New York
State Tax Cornmission
Albarry, Nf 1'2227

CERTI  F I  ED PUBLIC ACCOUNTANTS

TWO FIFTY.SIX THIRD STREET

NTAGARA FALLS.  NEW YORK I43O!

( 7 r G )  2 a 5 - 9 3 9 1  6 9 4 - a 3 a A

Attn:

Subject:

Paul B. Coburn, Secretary
State Tax Commission

fn the Matter of the Petition
of

Lew-Port Constnrction Corp.
Lew-P.ort Industrial Park

for Revision or for Refund of Sales & Use Tax
wrder Article(s) 28 & 2) of the Tax Law
for the Perio<i 9A/74-2/28/78

Default order 81-P-1o

Dear Mr. Coburn:

lfe are in receipt of your Notice of Default Order dated Apri] 3r
f981 reJ.ati.ve to subject taxpayer.

The perfected Petition ln question was forvrarded to the State Tax
Commlssion, Tax Appeals Bureau, to the attention of Marj-Iyn Papineaul
Principal Clerk, + January 1980 in response to a memorandum received,
from her January 14, 1980.

We refer you to the attached docunentation:

1) Memo from Marilyn Paplneau, Principal Clerkr_to-Mr.-I"a.wrence' 
E. Salada dated January 14, 19BO requesting Petition forms
to be prepared..

2\ I[yS Form TA-11, eourpleted Petitlon. Please note identiflcatlon' 
number (upper i:ehf hand. box) For Official Use Only-TAB uhich
was insertea by the State Tai Appeals Bureau. Item 3 refers
to- a- tax nemor-andum dated. neUnr-a-ry e3, 1979. -<.,f. O'fu1
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3 ) Memorandum to IVYS Department of Taxation & Finance dated
February 21, l9T9 signed by l'lr. I€.wrence E. Salada artd.
lnlr. John L. Symsr &s Presldent of Lew-Port Constmctlon Colp.

Follovrjng subnisslon of thls aforementloned. perfected Petltlont
rre were advlsed of and attended the pre-hearlng conference on the matter
he3-d Aprll 22, 1980.

On October 28, 1980, we were ad,vised by Frank Fleury, Conferee,
that the fl1e had been fomarded. to the hearlng unj-t ln order that a
snaII claims hearing may be scheduled. lIe have heard no more from
the State Tax Connission untl1. your letter dated April 3r 1981.

It appears that correspond.ence and d.ocumentation has been lost
il transit- fron the Confere-e to your Department.

We respectfully request that you review the enclosed, docr:nentatlon
arrd. rescind the Default Order.

'Very tnrly yours,

r,ES,/dcd
ccftobn Syms



STATE OF NEW YORK

STATE TAX COMMISSION

T A X  A P P E A L S  B U R E A U

ALBANY,  NEW YORK 12227

JOIiltr J. SotrEiITO
DIRECTOR

Telephone : (518)457 -1723

STATE TAX COMMISSION
JAMES H. TULIY JR., PRESIDENT

UITTON KOERNER
THOMAS H. TYNCH

January 14, 1980

Lawrence E. Salada
Salada,  Wnne,  Lonc to  & K l ing ,  P .C
256 Third St.
Niagara Fal ls,  NY 14303

Re: Lew-Port Construct ion Corp.
Lew-Port fndustr ial  Park
Sales & Use Tax
Per iod  9 l t l74-2 /28 l tA
TAB #27896

Dear  l { r .  Sa lada:

The Tax Appeals Bureau is in receipt of your letter of protest in the
above matter.

Because this let ter does not ful ly explain your reasons for disagree-
ment, it is important that the enclosed petition forms be prepared and
returned within 15 days.

r t  is also noted that a proper power of at torney is not on f i te.  rn
order for you to be kept informed it is necessary that the enclosed
Power of attorney forns be prepared and your client's signature wit-
n e s s e d .

To expedite your cl ientrs protest,  please return the above forms along
with a copy of this letter using the envelope provided.

Very truly yours,

7U-%9W*
Marilyn Papineau
Principal Clerk

Enc losures
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Toxpoyer

S T A T E  O F  N E W  Y O R K
STATE TAX COMMISSION
T A X  A P P E A L S  B U R E A U

A L E A N Y ,  N E W  Y O R K  1 2 2 2 7

P E T I T I O N

F o R  o f F I C T A L  U S E  O N L Y . T A I

.dl 8'iL - o6

Submit  three (3)  copies of  the completed
Pef i t ion to the Tox Appeols Bureou ot
the obove oddress.

Socio l  Secur i ty  No.

16-rol3927Employer  ldent i f ico i ion No.

I,EW-PORT CONSTRUCTION CORPORATTON

Address Lew-Port Industrial Park, Baher Rd., Youngstown, NY 14174
(Some os on teturn.  o lso,  s lotc presenl  oddrcss i f  d i f ferenl)

Toxpoyer 's  represenlo l ive,  i f  ony Iawrence E. Salada

Address 255 ThLrd Street, Nlagara Falls, Ny 14303

(A  foxpoyer 's  represen lo l i ve  connot  o rd inor i l y  be  recogn ized un less  o  power  o f  o l lo rney  is -on

see footnote ot boltom of bock of this fotm. l f  o polver of ot iomey is ottoched, check this box
f i le ;

EII

I (We) LEW-PORT CONSTRUCTION CORPORATION , the toxpoyer(s)

or  represento l i ve  obove nomed do hereby  pe t i t ion  fo r  redefermino l ion  o fde f ic iency  or  (o r  o  rev is ion  o fde le rmino l ion  or

for refund of tox poid, pursuont to the New York Stote Tox Low, ond in support of such peti t ion stole os foltows:

l .  The tox in  quesl ion is  the (check oppropr iote box)

f-l Personot lncome Tox (Arricle 22 o( the Tox Low)

l-l Unirr.orporoled Business Income Tox (Article 23 of the Tox Low)

KX Soles ond Compensot ing Use Toxes (Ar t ic les 28 ond 29 of  the Tox Low)

- l  
Co rpo ro t i on  Tox  (A r r i c l es  g ,g -A ,9 -B ,gC ,13 ,32ond  33  o f  t he  Tox  Lsw)

I  Higt*<ry Use Tox (Ar t ic le  2 l  o f  the Tox Low)

l - l  Other  (p leose speci fy  which por l icu lor  tox is  oppl ied)

2.  The tox in  quesf ion is  for  the foxobte yeor(s)  or  per iod(s)

9/L/74 - 2/28/78
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3. Rede lermino l ion  or  rev is ion  is  reques ted  fo r  de l i c iency  or  de le rmino l ion  mode under

dote  o f  January  25  , lg  
' (9  

,  in  rhe  omounf  o f  rox  o f  $__f - l
o n d  t h e  o m o u n l  o f  p e n o l t y  o n d

,  in  the  omounf  o f  fox  o f  $  18 . .87 I  .Q8 
'

1.47q .45

Refund of  $

OR

i s  r eques led .  No t i ce  o f  d i so l l owonce  wos  do ted

i s  reques led .  No  no t i ce  o f  d i sso l l owonce  hos  beenreceived,  buf  c lo im

, 19 -  .

forRefund of  $
such refund wos f i  led on or oboul ,  l9_.

4.  Br ief ly  s tote in  ihe spoce betow the ground(s)  upon which re l ie f  is  c lo imed ond the focts re l ied upon in

mok ing  th i s  c l o im .

sEE ATTACHED MEMORANDIJM DATED 2/23/79

5. No peti l ion hos heretofore been f i led with the Stote Tox Commission in respect fo ony of the i tems

here in  be fore  s lo ted ,  nor  hos  ony  re l ie f  been prev ious ly  g ron ted  thereon. .

Wherefore, the petif ioner, LEW_PORT CONSTRUCTION CORPORATION , respecifully
demonds thot  th is  pef i t ion be gronled.

This s forement ' is  mode wi th ihe knowtedge thot  o wi l t fu l ly
punishoble under Sect ion 210.45 of  the Peno!  Low.

fotse represenlot ion is  o misdemeonor

Dotc Signolure of  Torpoycr or  *  Reprcsenfol ivc

NOTE: * l f  the pei i t ion is  s igned by ony person ofher  thon the toxpoyer,  i f  musl  be occomponied by o
duty execuied power of  ot lorney unless e i lher  ( l )  o  power of  o l torney hos o l reody been f i led,
or  (2)  rhe loxpoyer is  o minor  whose re lurn wos f i led by lhe person s igning the pel i i ion or  is
mentc l ly  or  physicol ly  incopoble of  s igning.
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L,I'T.T I,\N. LUTTSOET{. NI(-)COII}I ICI( AND CO.

CERTIFIEO PUBLIC ACCOUNTANTS
TWO FIFTY-SIX THIRO STREET
NTAGARA FALLS. NEW YORK r43O3 (716) 285-9391 (716) 69{-4318

OfTIC€S tN 8U''ALO. NtA6ANA TALLS. I.OCI(PORI AND NOCHESTER. NEW YORi

TIEMBERS OF THE AM€NICAN GROUP OF CPA fIRUS V'I 'X OFfIC€S IX PRINCIPAL CII I€s

RECETVEED
D€FTTi}trTOF

ltxArtolr r Rn$€t

FEB 2 3 t97g
, tlfFA|-o DtsTElqf,

-.- ElQll

l ne€Nct E s^taoa. cPA
ROaERI C t\arit{t. Cpa

eard6t P.nm

rn^xx y, LoNclo. cPA
srEPlrEx L xuxo, CPA

Februarr 23' L9T9

New York State Department of
Taxati-on and Fixance

Buffalo District Office
State Office Building
65 Court Street
nuftato, New York L42o2

Attention: Audit Unit

Subject: Lew-Port Construction Corp.
Lew-Port Industrial Park
Balmer Road'
Youngstown, Nerv York 14174

Statement of Proposed' Audit Adjustment
January 2J' I9T9
ID #L6-LOL392T
Period.z 2/28/f5 B/3L/TT
Arnor:nt of Assessment-: $r8r87f -98

Dear Sir:

Ta>qrayer is jn receipt 9f proposed, assessment of sales and' use
taxes due ior in" p""ioa'Z/ZB/7\ t-hrougb B/St/ff jn the amount of

$r8,8?r.98.

Taxpayer disagrees rvith the statement and hereby requ-ests a heari-ng

to diseuss various items of assessment to which ta>qpayer takes exception

including, but not limited to, the following:

l) T,ew-port Constmction Colp. , during the period involved' was engaged'

i ir three construction jobsr &s follows:

a) 11he Lew-port Central Schoo1 District-Tax Exempt Olea.nization.
bJ rfr. il"ited Sta.tes Government-Tax Exempt Organazation . .
;, Chemtrol Pollution Services-Taxable OrganLzation.

Marry of the purchase items being treated' by the Agent-as.taxable
due lrr fact refatb to the aforementioned tax exenpt organi-zations.

The contract wj-th Clremtro]- Pollutlon i:rvolved a capital lmprovement
job. I^Ihile certain e>qpenditures vrere i11cuped' on this io!r- a d'ispute

arose and f,ew-iort Conitnrction Corp. 1,ras thrown off the iob'
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1)  (Con t 'd .  )

As a result of the foregollg, Lew-Port Constmction Corp ! is
llsolvent and incapable of payilg i.ts present debts, nor ls it capable
of paying an additional use tax assessment. ft would appear that the
assessment of any such defici-ency may vrell be a mere formality and
not a matter of praetical application.

2) Tlre Agent has ineluded il Sehedule D - Purchases l9T5-77
disbursements to Slrco for equipment rental, and. he also jncludes jJt

Col. 4, under Equipment Rentalr-with d *, rental of equipment from
Slrco for Chemtrol job, per R. T. Burgasser. It appears Agent has
duplieated use tax.

3) Schedule E - Agent has j leluded. under sales, revenues received
fion ta:c exempt organizations for capj-tal improvement jobs.

4) Sehedule E - Sales 9/74 Z/lg - tr'Ihile Agent's sehedule is
e6nfusiag, it appears that he is jncludj:rg sales from the aforementioned.
capita.l i-mprovement contracts as being taxable for sales tax purposes.
(Refer ftem I above)

RespectfuJ-Iy submitted;'

BY:
t

McCormick

Lew-Polt Const:nrctlon Corp.

(

('


