
STATE 0F NBIrt Y0RK
STATE TN( COMMISSION

In the Matter of the Petition

o f

La  Cascade,  Inc .

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 &.29 of the Tax Law

for  the  Per iod  72 /1 /73-71/30 /76 .

AI'TIDAVIT OF IfAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Fiaance, over 18 years of age, and that on the

20th day of February, 1981, he served the within notice of Decision by nail upon

La Cascade, Inc.,  the pet i t ioner in the within proceeding, by enclosing a true

copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

La  Cascade,  Inc .
R t .  3 2 A
Ilaines Falls, lff L2436

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) r'nder the exclusive care and custody of the

United States Postal- Service within the State of New York.

That deponent further says that Lhe sald addressee is the petitioner herein

Sworn to before me this

20th day of February, 1981.

and that the address set forth on said wrapper is the last known address 
"t 

ytt-)

petitioner. 
"1 

/ t/) ,. ' '- '



STATE OF NEI,I/ YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

La  Cascade,  Inc .

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iod  72 lL /73- tL /3A/76.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by mai l  upon

Alexander Varga the representative of the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. Alexander Varga
3 8 9  M a i n  S t .
Catskill, lfy 124L4

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representat.i pet i t i

Sworn to before me this

20th day of February, 1981.

one



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 20, 1981

la  Cascade,  Inc .
Rr.  32A
Haines Fa11s, NY 12436

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nolv exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding i-n court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be conmenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COMMISSION

Petitioner' s Representative
Alexander Varga
389 Main St.
Catski l l ,  NY 12414
Taxing Bureau' s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

LaCASCADE, INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period December 1, 1973 through
November 30, 1976.

1 .  On December  1 ,

and Demand for Payment

the period December 1,

tax, plus penalt ies and

aud i t .

DECISION

1977, the Audit  Divis ion issued a Not ice of Determinat ion

of Sales and Use Taxes Due against LaCascade, Inc. for

1973 through November 30, \976 in the amount of $13,047.84

interest.  The Notice was issued as a result  of  a f ie ld

Pet i t ioner ,  LaCascade,  Inc . ,  R t .  32A,  Ha ines  FaI Is ,  New York ,  f i l ed  a

pet i t ion for revision of a determinat ion or for refund of sales and use taxes

under Articles 28 and 29 of the Tax Law for the period December 1, 1973 through

November 30, 1976 (Fi le No. 27627).

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Commission, Bui lding 9, State Campus, Albany, New

York, on Februaxy 27, 1980 at 1:00 P.M. Pet i t ioner appeared by Alexander

Varga'  CPA and Robert  V. Ferrar i ,  Esq. The Audit  Divis ion appeared by Ra1ph J.

Vecch io ,  Esq.  (Har ry  Kad ish ,  Esq. ,  o f  counse l ) .

ISSIIE

I.Jhether the entire "package raterr which includes meals, lodging, horseback

r id ing,  t ransportat ion,  taxes and serv ice charge is  subject  to  tax where such

charges are not  separate ly  s tated on the customer 's  invoice.

FINDINGS OF FACT
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2. Pet i t ioner executed a consent extending the period of l imitat ion for

assessment  to  Decenber  20 ,  1977.

3. Pet i t ioner operated a resort  ranch in the Catski l l  Mountains. Pet i t ioner

offered group rates in its brochures. Group rates were advertised as including

room, board, horseback r iding, round tr ip transportat ion from New York City,

transportation to and from Hunter Mountain Ski Bowl, taxes and service charge.

4. 0n audit, the Audit Division found that records were not available

for the period December 1, 1973 through Apri l  30, 1975. I t  therefore est imated

gross sales for that per iod using the average monthly sales for May 1, L975

through November 30, L976 and reducing the average by 15 percent to reflect

Iower  p r ices  fo r  the  pr io r  per iod .  Aud i ted  gross  sa les  o f  $830 1767.08  were

determined for the audit period. The Audit Division accepted nontaxable sales

o f  $ 9 5 , 1 9 1 . 5 6  l e a v i n g  $ 7 2 6 , 7 7 9 . 5 1  s u b j e c t  t o  t a x  o f  $ 4 3 , 6 0 7 . 9 7 .  I t  w a s  t h e

Audit  Divis ionrs posit ion that the ent ire charge bi l led to pet i t ioner 's customers

was subject to tax since transportat ion charges, taxes and gratui t ies were not

separately stated on the invoice given to the customer. Petitioner reported

tax  o f  $301577.10  on  i t s  sa les  and use tax  re tu rns .  The d i f fe rence o f  $13,050.87

tax was held due as a result of the audit.

5.  Pet i t ioner 's invoices to i ts customers contained a lunp-sum charge.

No charges were separately stated for t ransportat ion, sales tax, service charge

or gratuity. Petitioner stamped its invoices with the following statement:

t 'This invoice includes transportat ion, taxes and 15% service charge.rt

6.  The charges bi l led pet i t ioner 's customers were recorded periodical ly

on its books in accordance with the following formula:
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Gross Receipts
Less: Transportat ion Costw

divided by 1.15 (15% - gratui ty)
TaffiG Receipts including tax
divided by 1.06 (6% - sales tax)
taxatfe neceipts

Taxable receipts which included only room and board were thus reported

on i ts sales and use tax returns.

The transportation deducted from the gross receipts constituted

pet i t ioner 's cost of  t ransportat ion. Pet i t ioner advert ised in i ts brochures

free group transportation from New York City area and free coach transportation

for school groups from its school to the ranch.

7. Petitioner contended that since it advertised the inclusion of transpor-

tat ion, gratui t ies and taxes in the package pr ice, these charges should not be

subject to tax. It contended that since these brochures were posted on the

premises, their obligation was met as to advising the customer of what the

charge included. Further, it contended that a separate statement for transpor-

tation would be an impracticability since the cost varies per individual

depending on the mode of transportation and the number of individuals in a

group.

8. Petitioner acted in good faith in that it relied on the advice of its

accountant.

CONCTUSIONS OF LAW

A. That sect ion 1132(a) of the Tax Law provides:

"Every person required to collect the tax shall collect the tax from
the customer when collecting the price, amusement charge or rent to
which i t  appl ies. I f  the customer is given any sales sl ip,  invoice,
receipt or other statement or memorandum of the price, amusement
charge or rent paid or payable, the tax shall be stated, charged and
shown separately on the first of such docunents given to him."
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That 20 NYCRR 525.6 prohibits the absorption of tax as follows:

"No person required to collect the New York State and local use tax
shall fail to collect such tax from the customer upon any transaction
where such tax is due. Nor may such person reguired to collect such
tax state, advertise or hold out to any purchaser, to any other
person or to the public in general, in any manner, directly or
indirectly, that he is not charging the customer the tax, that he
will pay the tax, that the tax will not be separately charged and
stated to the customer or that the tax will be refunded to the
customer. t t

That petitioner failed to separately state the sales tax on its

invoices given its customers as provided by section 1132(a) and 20 NYCRR

525.6 .

B. That 20 NYCRR 527.8(1) provides in reference to gratui t ies and service

charges :

"Any charge made to a customer is taxable as a receipt from the
sale of food and dr ink unless:

(i) the charge is separately stated on the bill or invoice
given to the customers; and

(i i )  the charge is specif ical ly designated as a gratui ty,  and
(i i i )  al}  such monies are paid over in total  to enployees.r '

That petitioner failed to specifically designate any amount as a

gratuity on its invoices given to customers and to show that such monies were

paid over to employees.

C. That transportation is not one of the services enumerated as subject

to sales tax by section 1105 of the Tax Law. Petitioner however does not seIl

the service of transportation but provides "free" transportation, as indicated

by i ts advert isement,  to i ts resort  where lodging, food and dr ink are sold.

D. That pet i t ionerts charges const i tute receipts and rents subject to

sales tax pursuant to the provisions of sect ion 1105(d) and 1105(e) of the Tax

Law.

E. That the audit performed by the Audit Division was proper and in

accordance with sect ion 1138(a) of the Tax Law.
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F. That the penalties and interest in excess of the minimum statutory

rate are cancel led.

G. That the pet i t ion of LaCascade, Inc. is granted to the extent indicated

in Conclusion of law t'F"; that the Audit Division is hereby directed to modify

accordingly the Notice of Determination and Demand for Payment of Sales and

Use Taxes Due issued December 1, L977; and that,  except as so granted, the

pet i t ion is in al l  other respects denied.

DATED: Albany, New York

FEB 2 0 t98l
STATE TAX COMMISSION


