
STATE Otr'NEW YORK
STATE TN( COMI,fiSSION

for Redetermination
of a Determination
under Article 28 &
617 /7s  -  5137 /76 .

of
Abraham Kremer

of a Deficiency or a
or a Refund of Sales &
29 of the Tax Law for

AIT'IDAVIT OI' }IAILING

Revision
Use Tax

the Period

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is aq enployee
of the Department of Taxation and Finance, over 1.8 years of age, aad that on
the 14th day of August, 1981, he served the within notice of Decision by nail
upon Abraham Krener, the petitioner ,iri",the withfn proceeding, by enclosing a
true copy thereof in a securely sealed'postpaid wrapper addressed as follows:

'  
:a  

. , .

r t  r l l
Abraham Kremer
98-41 64rh Rd.
Rego Park, NY 1137t+

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the petit ioner.

said addressee is the petit ioner
said wrapper is the last knowa address

Sworn to before me this
14th day of August, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 14, 1981

Abrahan Kremer
98-41 64rh Rd.
Rego Parkn lfY 1,L374

Dear Mr. Kremer:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pufsuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be comenced in
the Suprene Court of the State of New York, Albany County, within 4 months f,ron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordaoce
with this decision may be addressed to:

NY$ Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone lf (5rB) 457-6240

Very truly yours,

STATE TN( COMMISSION

Petitioner' s Representative

Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the Petition

o f

ABRAI{A},I KREUER

for Revision of a Determination or for Refund
of Sales and Use Tax under Articles 28 and 29
of the Tax Law for the Period June 1, 1975
through May 31, 1976.

Whether petitioner is responsible as the agent

sec t ion  1101(b) (8 ) ( i i )  o f  the  Tax  Law fo r  sa les  tax

sold at a certain gasol ine stat ion.

Pet i t ioner,  Abraham Krener d/b/a Abe's $ervice Stat ion, 98-41 64th Road,

Rego Park, Queens, New York, filed a petition for revi$ion of a deternination

or for refund of sales and use tax due under Articles 28 and 29 of the Tax Law

for the period June 1, 1975 rhrough May 31, t976 (Fi le No. 20417).

A formal hearing was held before Nigel Wright, Hearing Officer, at tbe

offices of the State Tax Comnissign, Two hlorld Trade Center, New York, New York

on Octobet 21,,  1980 and January 8, 1981. The pet i t ioner appeared pro se. The

Audit  Divis ion appeared at the 0ctober 21, 1980 session by Ralph J. Vecchio

(Samuel J.  Freund, Esq.,  of  counsel)  and at the January 8, 1981 session by

Ralph J. Vecchio (Michael Git ter ahd Andrew Haber, Esqs.,  of  counsel) .

ISSUE

DECISION

his employer under

gasoline and fuel oil

o f

on

FII{DINGS OF FACT

1. A Notice of Determination and Demand for Payment of Sales and Use

Taxes Due was issued on August 16, 7976 in the name of Abrahan Kremer d/b/a

Abers Service Station at the address of 587 Kings llighway, Brooklyn, New York.
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This was for the period June 1, 1975 through May 3l, 1976 and is in the amount

o f  $27,940.32 ,  p lus  pena l ty  and in te res t  o f  $4 ,749.86 ,  fo r  a  to ta l  o f  $321590.18 .

2. Mr. Krener immigrated to the United States from Israel in 1970. He

operated a junk yard in Queens for two years. Mr. Kremer then net two men, Joe

Skolnik and Bernie Schwartz, who offered him a job with the understanding that

they would have nuch better jobs available for him at a later tine. Accordingly,

Mr. Kremer then operated a Texaco gasoline station on Flushing Avenue in

Brooklyn owned by Capital Auto Parts of which the principle officers were

Skolnik and Schwartz. He was told he would be ernployed as an auto parts

salesman, but after two weeks on that job he was asked by Mr. Schwartz to

operate another gas station owned by Capital at 587 Kings Highway.

3. Capital Auto Parts has been known to have had two addresses: one

address Ls LL-27 Flushing Avenue, Brooklyn, a si te of a Mobi l  Service Stat ion.

The other address is 139-20 Jamaica Avenue, Jamaica, New York, which is vacant

but which has a sign with the name "Capital". A neighbor said Capital had been

there only a few months.

4, Mr. Kremer commenced working at the Texaco gasoline station at 587

Kings Highway in June, 1975. He was to be paid 5S a gal lon of gas sold. He

worked at this station 5 or 6 hours each day. His wife, who was otherwise

unemployed, would join him sometimes for an hour or so a day. The prenises of

the station hras also occupied by aa auto repair shop operated under the trade

name of "Great Bear". Mr. Kremer had nothing to do with the auto repair

bus iness .

5. Del iver ies of gasol ine would be made to the gas stat ion in Texaco

trucks. Mr. Kremer would pay for a delivery by a money order made out to cash

as he had been told to do by Mr. Schwartz. Mr. Krener never hinself ordered
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gas. Sometimes the gas was already paid for before i t  was del ivered. I t r .

Skolnik came around every day or two to collect the station's receipts.

6. Mr. Kremer was told by Mr. Schwartz to register for the New York sales

tax in his own name. He did so.

7. Sales tax returns rdere filed for the periods ending November 30, 1975

and Februaxy 28,1976, bearing pre-pr inted labels in the nane of Abe's Service

St,ation at 587 Kings Highway, Brooklyn, New York. Each return showed gross

sales and taxable sales in the same amoutrt of $5 ,499.00 and sales tax in the

amount of $440.00. The first return rdas prepared by an accolrltant and Mr.

Kremer was told to prepare and sign identical returns for subsequent periods.

Those were signed by Mr. Kremer.

8. a. The deternination of tax due is based upon a finding that taxable

sales amounted to $360 1254.00, an increase of g349 1256.00 over the $101998 as

reported on sales tax returns. These audited taxable sales are composed of

sales of automotive oil purchased at a cost of $8 1952.00 and narked up 100

percent for sales of $17 1904.00 and gasol ine purchased at $310 1756.00 and

narked up 25 percent for sales of $3881445.00 against which a credit  for state

gaso l ine  tax  was a l lowed o f  $461095.00 ,  resu l t ing  in  ne t  sa les  o f  $31+21350.00 .

8. b. The auditor found that purchases from a company called 'tAlco

Petroleumtr averaged, 251875 gal lons a nonth at an average cost of  54.15G a

gallon. This multiplied by L2 for the 12 nonth audit period results in sales

o f  310,500 ga l lons ,  fo r  a  to ta l  cos t  o f  $1681136.00 .  The on ly  ev idence in  the

record to show this are invoices from Texaco to Alco Petroleun.

8. c. The Auditor found that purchases of gasoline rf,qre nade for cash

fpom Kings County Fuel OiI Transportation Company. These purchases totaled

661422 gallons for the three month period June, JuIy and August of 1975. At an
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average cost of  53.68q per gal lon mult ipl ied by four for the 12 nonth audit

per iod, this results in sales of 265,688 gal lons for $1421620.00.

8. d. The auditor found that there were five purchases of oil between

September 30, 1975 and January 26, 7976, total ing $149.20. This was nult ip l ied

by 20 to arr ive at a f igure of $21984.00 said to represent the oi l  purchases of

the four month period. (This multiple of 20 was applied because the auditor

assuned that oil sales were underreported in the same ratio as gasoline sales

aod gasol ine sales as reported were one-twent ieth of gasol ine sales as audited.)

This result  was mult ipl ied by 3 to arr ive at $8,951.00 as the anount of oi l

purchases for the one-year audit period. tr'our of the oil purchases were from

Tomts Auto Parts of 372 Avenue ttVtt, Brooklyn, New York, and one was from Texaco

at 1 North 17th Street,  Brooklyn, New York.

g. Mr. Kremer denied any knowledge of deliveries of gasoline fron Kings

County Fuel 0i1 Transportation or fron Alco Petroleun.

10. In May, L976.' Mr. Krener left the Kings Highway gasoline station and

operated a gasoline station owned by Capital in Great Neck, New York, for about

one month until June, 1976. IIe now drives a taxi in New York.

CONCTUSIONS OF IAW

A. On this record, it is abundantly clear that the owner of the gasoline

station being audited was Capital Auto Parts and not Mr. Kremer. It is further

clear on this record that the person liable for the taxes of that corporation

are i l r .  Skolnik and Mr. Schwartz and not Mr. Kremer. Certainly Capital ,

Skolnik and Schwartz cannot be exculparted from their own liability for the

taxes in issue. llhile the conrmission has the discretion by reason of section

1101(b)(8)( i i )  of  the Tax law to tax Mr. Kremer as a vendor joint ly responsible

for the sales taxes in question with his_ enployer, the Cormission chooses not
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to do so in this instance. It appears that Mr. Kremer hinself was much nore a

victim rather than a participant in the circumstances created by Mr. Skolnik

and Mr. Schwartz. Mr. Kremer did not himself profi t  from these circunstances.

B. The petition of Abraham Kremer is granted and the Notice of Deternination

and Demand for Payurent of Sales and Use Taxes Due issued August 16, 1976 is

cance l led .

DATED: Albany, New York

AUG 14 1981
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 14, 1981

Abraham Kremer
98-41 64rh Rd.
Rego Park, NY 11374

Dear Mr. Kremer:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comission can only be instituted
under Article 78 of the Civil Practice laws and Ru1es, and must be comenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths fron
the date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 72227
Phone /I (518) 457-6240

Very truly yours,

STATE TAI( COMMISSION

cc: Petit ioner's Representative

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ABRAHAM KREIIER

for Revigion of a Determination or for Refund
of Sales and Use Tax under Articles 28 and 29
of the Tax Law for the Period June 1, 1975
through May 31 ,  L976.

Whether petitioner is responsible as the agent

sec t i -on  1101(b) (8 ) ( i i )  o f  the  Tax  Law fo r  sa les  tax

sold at a certain gasol ine stat ion.

Pet i t ioner,  Abraham Kremer d/b/a Abe's Service Stat ion, 98-41 64th Road,

Rego Park, Queens, New York, filed a petition for revision of a determination

or for refund of sales and use tax due under Articles 28 and 29 of the Tax Law

for  the  per iod  June 1 ,  1975 th rough May 31 ,1976 (F i Ie  No.  20417) .

A fornal hearing was held before Nige1 Wright, Hearing Officer, at the

offices of the State Tax Commission, Two World Trade Center, New York, New York

on 0ctobet 21, 1980 and January 8, 1981. The pet i t ioner appeared pro se. The

Audit  Divis ion appeared at the 0ctober 21, 1980 session by Ralph J. Vecchio

(Samuel J.  Freund, Esq.,  of  counsel)  and at the January 8, 1981 session by

Ra1ph J. Vecchio (Michael Git ter and Andrew Haber, Esqs.,  of  counsel) .

ISSI]E

DECISION

his enployer under

gasoline and fuel oil

of

on

FINDINGS OF FACT

1. A Notice of Determination and Denand for Payment of Sales and Use

Taxes Due was issued on August 16, 1976 in the name of Abrahan Krener d/b/a

Abe's Service Station at the address of 587 Kings Highway, Brooklyn, New York.



-2 -

This was for the period June 1, 1975 through May 31, 1976 and is in the amount

o f  $27,94A.32,  p lus  pena l ty  and in te res t  o f  $4 ,749.86 ,  fo r  a  to ta l  o f  $321690.18 .

2, Mr. Krerner immigrated to the United States from Israel in 1970. He

operated a junk yard in Queens for two years. Mr. Kremer then net two men, Joe

Skolnik and Bernie Schwartz, who offered him a job with the understanding that

they would have much better jobs available for him at a later time. Accordingly,

Mr. Kremer then operated a Texaco gasoline station on Flushing Avenue in

Brooklyn owned by Capital Auto Parts of which the principle officers lrere

Skolnik and Schwartz. He was told he would be enployed as an auto parts

salesman, but after two weeks on that job he was asked by Mr. Schwartz to

operate another gas station owned by Capital at 587 Kings Highway.

3. Capital Auto Parts has been known to have had two addresses: one

address is 11-27 Flushing Avenue, Brooklyn, a si te of a Mobi l  Service Stat ion.

The other address is 139-20 Jamaica Avenue, Jamaica, New York, which is vacant

but which has a sign with the name "Capital'r. A neighbor said Capital had been

there only a few months.

4. Mr. Kremer commenced working at the Texaco gasoline station at 587

Kings Highway in June, 1975. He was to be paid 5C a gallon of gas sold. IIe

worked at this station 5 or 6 hours each day. His vrife, who was otherwise

unemployedn would join him sometimes for an hour or so a day. The prenises of

the station lras also occupied by an auto repair shop operated under the trade

nane of rrGreat Bear". Mr. Kremer had nothing to do with the auto repair

bus iness .

5. Deliveries of gasoline would be nade to the gas station in Texaco

trucks. Mr. Kremer would pay for a delivery by a money order made out to cash

as he had been told to do by Mr. Schwartz. l{r. Kremer never hinself ordered
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gas. Sometimes the gas was already paid for before i t  was del ivered. Mr.

Skolnik came around every day or two to collect the statiodrs receipts.

6. Mr. Kremer l{as told by Mr. Schwartz to register for the New York sales

tax in his own name. He did so.

7. Sales tax returns were filed for the periods ending Novenber 30, 1975

and February 28r 7976, bearing pre-pr inted labels in the name of Abe's Service

Station at 587 Kings Highway, Brooklyn, New York. Each return showed gross

sales and taxable sales in the same amount of $5 ,499.00 and sales tax in the

amount of $440.00. The first return was prepared by an accountant and l1r.

Kremer was told to prepare and sign identical returns for subsequent periods.

Those were signed by Mr. Kremer.

8. a. The deternination of tax due is based upon a finding that taxable

sales amounted to $3601254.00, an increase of $349 1256.00 over the $101998 as

reported on sales tax returns. These audited taxable sales are composed of

sales of automotive oi l  purchased at a cost of  $8 1952.00 and narked up 100

percent  fo r  sa les  o f  $17,904.00  and gaso l ine  purchased a t  $3101756.00  and

marked up 25 percent for sales of $388 ,445.00 against which a credit  for state

gaso l ine  tax  was a l lowed o f  $46,095.00 ,  resu l t ing  in  ne t  sa les  o f  $342r350.00 .

8. b. The auditor found that purchases from a company called "AIco

Petroleum" averaged 251875 gal lons a month at an average cost of  54.15C a

gal lon. This mult ipl ied by 12 for the 12 month audit  per iod results in sales

o f  3101500 ga l lons ,  fo r  a  to ta l  cos t  o f  $1681136.00 .  The on ly  ev idence in  the

record to show this are invoi-ces from Texaco to Alco Petrolerul.

8. c. The Auditor found that purchases of gasoline rdere nade for cash

from Kings County Fuel 0i1 Transportation Conpany. These purchases totaled

66,422 gallons for the three month period June, July and August of 1975. At an
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average cost of 53.68C per gallon nultiplied by fout for the 12 month audit

per iod ,  th is  resu l ts  in  sa les  o f  2651688 ga l lons  fo r  $1421620.00 .

8. d. The auditor found that there rdere five purchases of oiI between

September 30, 1975 and January 26, 1976, total ing $f49.20. This was nult ip l ied

by 20 to arr ive at a f igure of $21984.00 said to represent the oi l  purchases of

the four month period. (This multiple of 20 was applied because the auditor

assumed that oil sales were underreported in the sane ratio as gasoline sales

and gasol ine sales as reported were one-twent ieth of gasol ine sales as audited. )

This result  was mult ipl ied by 3 to arr ive at $81951.00 as tbe amount of oi l

purchases for the one-year audit period. Four of the oil purchases were fron

Tom's Auto Parts of 372 Avenue "Vn', Brooklyn, New York, and one was fron Texaco

at 1 North 17th Street,  BrooklSrn, New York.

9. Mr. Kremer denied any knowledge of deliveries of gasoline from Kings

County Fuel Oil Transportation or from Alco Petroleum.

10. fn May, 1976, Mr. Kremer left the Kings Highway gasoline station and

operated a gasoline station owned by Capital in Great Neck, New York, for about

one nonth until Jun€r 1976. IIe now drives a taxi in New York.

CONCIUSIONS OF tAW

4. 0n this record, it is abundantly clear that the owner of the gasoline

station being audited was Capital Auto Parts and not Mr. Kremer. It is further

clear on this record that the person liable for the taxes of that corporation

are Hr. Skolnik and Mr. Schwartz and not Mr. Kremer. Certainly Capital,

Skolnik and Schwartz cannot be excul-parted frour their orrn liability for the

taxes in issue. lihile the cormission has the discretion by reason of section

1101(b)(8)( i i )  of  the Tax Law to tax Mr. Krener as a vendor joint ly responsible

for the sales taxes in question with his employer, the Comission chooses not
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to do so in this instance. It appears that Mr. Kremer hinself was much nore a

victim rather than a participant in the circumstances created by Mr. Skolnik

and Mr. Schwartz. Mr. Krener did not himself profi t  fron these circumstances.

B. The petition of Abraham Kremer is granted and the Notice of Determination

and Demand for Payrent of Sales and Use Taxes Due issued August 16, 1976 is

cance l led .

DATED: Albany, New York

AUG 14 1981


