
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Berta Kusminsky

d/b/a Walter 's Tavern

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 &,29 of the Tax Law

for  the  Per iod  6 / l /73-2 /12 /76 .

AITIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredeaburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

30th day of January, 1981, he served the within notice of Decision by nail upon

Berta Kusminsky, dlb/a Walterts Tavern, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Berta Kusminsky
d/b/a Walterts Tavern
c/o Roman Olesnicki
P.O.  Box L27
Kerhonkson, Ny 12446

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) ,under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

{

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner

is the last known address

herein

Sworn to before me this

30th day of January, 1981.



STATE OF NEW YORK
STATE TAX COMilISSION

In the Matter of the Petition

o f

Berta Kusminsky

d, lb/a Walter 's Tavern

f,or Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iod  611/73-2 /12176.

AITIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

30th day of January, 1981, he served the within not ice of Decision by nai l  upon

Roman 0lesnicki the representative of the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. Roman Olesnicki
P .O .  Box  L27
Rts. 44 & 55, Minnewaska Trai l
Kerhonkson, NY L2446

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

Sworn to before me this

30th day of January, 1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

January 30, 1981

Berta Kusminsky
d/b/a Walterrs Tavern
c/o Roman Olesnicki
P . 0 .  B o x  1 2 7
Kerhonkson, NY 12446

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have nord exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & L243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comnission can only be instituted
under Article 78 of the Civil Practice Laws and Ru1es, and must be cornmenced
in the Suprene Court of the State of New York, Albany County, within 4 months
fron the date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COI'}fiSSION

cc: Pet i t ioner 's Representat ive
Roman Olesnicki
P . 0 .  B o x  1 2 7
Rts. 44 & 55, Minnewaska Trai l
Kerhonkson, NY 72446
Taxing Bureau's Representative



STATE OF NEDV YORK

STATE TN( CCPINIISSION

In the Matts of the Petition :

of : DECISICN

BRm, KUSTWNSKT d/b/a VALTm,' S TA\ZEFN :

for Revision of a Deterrnination or for Refirrd :
of Sales ard Use Taces urrler ArLicles 2g ar:d
29 of the Tar Law for the Period Jr.rre l, 1973 :
through Februaq/ L2, 1976.

Petitioner, Berta Itusruinslqg dtb/a Walter,s Tavern, crlo Rcrnan Olesnicki,

Esq., P.O. Box 127, IGrhonkson, Irlew yoxk L2446, filed a petition for revision

of a determination or for refirrd of sales arrl use taces urrlen Articles 28 afi,

29 of tle Ta< Law for ttre period June 1, 1973 throrgh Febnuaqz L2, 1976 (File

l {o .  20592) .

A srnall cl-airns hearing was held before Judy M. Clark, Hearing Officen,

at the offices of tLre State Tax Conmission, T\rvo l{crld T?ade Centen, Ila^r York,

New York, on l"trarch 17, 1980 at I:15 P.M. Petj-tioner appeared bV Rcman Olesnicki,

Esq. The Atrdit Division appeared by Ralph J. Vecctrio, Ese. Gbraham Sclnrnrtz,

Esq., of counsel).

Whether the result of nrarlnrps applied to purctrases properly reflected

peti-tioner's additional sales tax liability.

FINDINGS OF FACT

1. On Ar:gust 6, L976, ttre Aud.it Division issued a lrlrtie of DeterminarEion

ard Dernard for Paynrerrt of Sales arrl Use Ta><es D.re against Berta Kusninslqr

d"/b/a Walter's Tavern for ttre period fitne l, 1973 through febnuaqg L2, L976,

\ ttle date ttre business was so1d. Ttre tdotice was issued in an estimated arcunt
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of $41907.66 tax, plus penalties ard interest, as a result of petitioner's

failrre to restrnrd to a bulk sale queslionnaire.

2. A field audit was subseqtrently perforned by the Aldit Division on

which nrarlsrps were applied to purchases. Rrrchase figures r€re available only

for Jarua:ry 1975 tlrrough Febnraqz L976. ltrerefore, the Audit Division m-rlttptted

the guarterly average of pr:rchases rnade in 1975 by eleven quarters in ttre

audit period and determjned total beer, Iiqr:or ard wine grctrases of $19r 426.00

ard food purchases of $51357.00.

Ib purchase irnzoices were available for a nrarlarp tesfi ttrerefore,

the Audit, Division applied a marlnrp of 175 pencent to beer, liquor ard wine

purchases ard a marlnrp of 100 percent to food Surchases. Ihese percerrtages

were based on past audit operiences of sjmilar hrsiness establistrnents. The

application of ttre rnarlnrps to ttre pr.rchases ard ttre onparison to ttre sales

ard use tax returns filed by petitioner resulted in additional ta:< due of

$2,074.2I for ttre ar:dit period. ftre Audit Division accordingly rerrised ttre

tax due plus applicable penalties ard intenest on April L, Lg77.

3. Petitioner's re@rds were in-.trfficient for ttre Audit Division to

venify t}re exact arcunt of petitionerrs taxable sales on sales ta<.

4. Petitioner oontended that sales were recorded daily by the anrcunt of

cash taken in, that weekly totals of sales r,rere rnade, ard. that all fignrres

were subnitted to her attorney for preparation of the quarterly sales ard use

tax retr:rns. Therefore' petitioner argued ttrat all sales regnrted on hen

sales ard use tax retr:rns were oorrect. Petitj-oner did rpt najntain registen

tapes or any supponti:rg docunents of her sales.

5. Petitioner's re@rds disclosed pr-rrctrases of $91690.00 for ttre peniod

Jaruaqt 1975 through rebruary 1976 wittr conrespording sales of $L2r210.00.
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6. Petitioner contended that inventory inseased frcnr the tfurc fte

hrsiness was purchased to the tirre it was sold. Fetitionen further ontcrded

that hry-backs were rnade fon everlz three drinks prchased or that liqr:or was

o'Eterwise given avilay. Petitioner also onterded, ttnt food was given avlay ard

withdrar,,n fon self-oonsnpbion. litrrr evidenoe was sulrnitted to splnrt, these

contentions or to stpw ttrat the marlarp on beer, Iiquor arrl wine was lolven than

that used by the Audit Division.

7. Petitioner made no 5:urchases dr:ring the npnttr of JanuarT L976.

Purchases recorded during February 1976 arpunted to $531.00 for been, liquor

ard ldine as otr4nsed to the average used by the Audit Division of $599.67.

Food E:rchases for February 1976 wene $237.00 as opposed to tlre average of

$162.33 used by tJre Ardit Division. Further, the Aldit Divisionrs use of the

quarterly average for fmd pr.rrchases should have been $462.00 rattren than

$487 .00 .

8. Petitioner's food. sales oonsisted, only of sardv,riches wtr,ich r'rcre sold

at $.70 ard consisted of only 2 or 3 sales a day. Food was kep't on hard

mainly as a convenience to petitioner ard a fen^r cusEcnrers. lllo profit r,vas

realized frcrn food sales.

9. Petitioner offened no evidence to shCI/rr ttrat reasonable cause eristed

for not payjng over any additional tar<es assented due.

COTW.IJSIOD{S OF I,A'[

A. That the restrlts of the field ar:dit perforned bV the Alldit Division

did not give consideration to tle fact, that ro prchases r4rctie rnade by petitiorcr

duri:'lg ttre mrnttr of Jarnrarl 1976 ard that the anount of ad:al purchases v,ie!:e

anailable for ttre rnrnttr of Febnuary L976. Ihat ttre purchases of beer, liquor

ard l^rine marked up on audit is redud. to $181780.67 oonsistent wittr Fiilling

of Fact r'7".
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B. That petitionen's food sales are reduced to the oost of such purchases

made inasnn-rch as petitioner realized no profit frcnr tlre sale of sardwiches.

Petitioner's food pr:rchases for the audit period are redr,:ced to $51010.00 to

be consistent with Firding of Fact "7".

C. Th,at except as noted in Conclusions I'A'r antl '8" above, the auilit

perfonred. by the Alrdit Division was proper ard in accordance lrtift the provisions

of section 1138 (a) of the Ta>c r.aw in ttre absence of sr:bstantiating reords.

D. that ttre petition of Berta zusni:rslq/ d/b/a Walters Tavern is granted

to the extent irdicated in Corrlusions nArt arr(i "Bu above; that fte Audit

Division is directed to acoordingfy nodify the lbtice of Determi-na'Eion ard

Demard for Payrnerrt of Sa1es ard Use Tar<es due revised on epril L, L977 togetlrer

wift tLre applicable penalties ard infenesfi ard that, erccept as so garanted,

the petition is in a1I ottrer respects denied.

DAtrED: .Albany, Nev,r York

JAN 30 I9BI


