
STATE otr' NEht YORK
STATE TAX COI{I{ISSION

In the Matter of the Petition
o f

Industrial Refining Corp.

AI'FIDAVIT OT MAITING

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  6 l t l t t  -  5 / 3 1 / 7 5 .

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that oo
the 5th day of Jrne, 1981, he served the within notice of Decision by mail upon
rndustrial Refining corp., the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid vrapper addressed
as fo l lows:

Industrial Refining Corp.
c/o Harold Schectman, President
1495 Fi l lmore Ave. ,  P.O.  Box 10l l
Buffalo, NY L42Ll

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the petitioner.

Sworn to before ne this
5th day of June, 1981.

that the said addressee
forth on said wrapper is

is the petitioner
tbe last known address
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STATE TAX COMMISSION

In the Matter of the Petition
o f

fndustrial Refining Corp.

ASTIDAVIT OF }'AI[INC

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Art.icle 28 & 29 of the Tax Law for the
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within notice of Decisioa by nail upon
Malcolm Brutman the representative of the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Mr. Malcolm Brutman
2495 Kensington Ave.
Buffalo, NY 14226

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that
herein and that the

of the represen ve of the peti

(_

the said addressee
address set forth

the representative
said wrapper is the

Sworn to before me this
5th day of June, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 5,  1981

Industrial Refining Corp.
c/o Harold Schectnan, President
1495 F i l fnore  Ave. ,  P .0 .  Box  1011
Buffalo, NY 14211

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comnission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Connissioner and Counsel
Albany, New York 72227
Phone /f (518) 457-6240

Very truly yours,

TAX COUMISSION

Petitioner I s Representative
Malcolm Brutman
2495 Kensington Ave.
Buffalo, NY 14226
Taxing Bureau' s Representative
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STATE OF NEI{I YORK

STATE TAX COM}fISSION

In the Matter of the Petition

o f

INDUSTRIAL REFINING CORP.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period June 1, 1971
through May 31, 1975.

DECISION

Peti t ioner,  Industr ial  Ref ining Corp.,  1495 Fi l lmore Avenue, P.0. Box

1.011, Buffalo, New York l42LL, filed a petition for revision of a determination

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for  the  per iod  June 1 ,1971,  th rough May 3L ,1975 (F i le  No.  14903) .

A small claims hearing was held before Arthur Johnson, Hearing Officer,

the offices of the State Tax Comnission, 65 Court Street, Buffalo, New York,

November L8, 1980 at 2:45 P.M. Pet i t ioner appeared by Malcolm Brutnan, Esg.

The Audit Division appeared by Ralph J. vecchio, Esq. (Patricia Brumbaugh,

Esq.  ,  o f  counse l ) .

ISSIIE

ldhether the Audit Division properly deterrnined petitioner's sales and use

tax l iabi l i ty for the period June 1, 1971 through May 3L, 1975.

FI}fDINGS O}' FACT

1. Pet i t ioner,  Industr ial  Ref ining Corp.,  $as engaged in the processing

of scrap iron and metal .

2.  0n February 25, 1976, as the result  of  an audit ,  the Audit  Divis ion

issued a Notice of Determination and Demand for Palment of Sales and Use Taxes

Due against pet i t ioner for the period June 1, 1971 through May 31, 1975 for

at

on



-2 -

taxes  due o f  $6 ,371.61 ,  p lus  pena l ty  and in te res t  o f  $2 ,744.48 ,  fo r  a  to ta l  o f

$ 9 , 1 1 6 . 0 9 .

3. Petitioner executed consents extending the period of limitation for

assessment of sales and use taxes for the period June 1, 7971 through May 31,

1975, to December 20, 1976.

4. 0n audit, the Audit Division examined petitioner's operating expense

purchases for the period December 1, 1972 through May 31, 1973 which disclosed

that sales or use tax was not paid on purchases total ing $41135.00 or 42

percent of total  operat ing expense purchases for said period. This percentage

was applied to total operating expense purchases for the audit period to

determine taxable purchases of $41,917.00. The Audit  Divis ion also determined

that pet i t ioner fai led to pay sales or use taxes on f ixed assets of $49r106.00

acguired during the audit  per iod. The Audit  Divis ion's determinat ion as to

whether the expense purchases were subject to tax was based on the nature of

their  use as described by pet i t ioner 's president and accountant.

5. The Audit  Divis ion fai led to establ ish that pet i t ioner 's books and

records were inadequate to conduct a complete audit of expense purchases and

determine the exact amount of tax due on such purchases for the audit period.

6. Petitioner contended that certain operating expense purchases during

test period were actually purchases made as a convenience for thircl parties

thus, not used in i ts business operat ions.

7. The Audit Division conceded that petitioner paid sales tax on a crane

part  purchased for $900.00 which was included in the test per iod.

8. The f ixed assets acquired during the audit  per iod consisted of three

automobiles, three trucks, truck repairs and a loader. One of the automobiles

was purchased in March 1971 which is not within the period under autlit.

the

and
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Petitioner argued that the automobiles and trucks could not be registered with

the Department of Motor Vehicles without paying sales tax at such tine or

showing proof that sales tax was paid. The loader at issue was purchased in

March 1974 and is used by pet i t ioner in i ts processing operat ion to handle

scrap metal .  Said loader,  however,  was also used subsequent to product ion in

loading trucks for distr ibut ion.

9. Pet i t ioner acted in good fai th at al l  t ines and did not wi l l fu l ly

attempt to evade the taxes at issue.

CONCIUSIONS OF IAhI

A. That although there is statutory authority for the use of a test

period to determine the amount of tax due, resort to such method of computing

tax liability must be founded upon an insufficiency of record keeping which

makes it virtually impossible to verify such liability and conduct a complete

audit  Chartair ,  Inc. v.  Stale lax Commission, 55 A.D.zd 44. That since the

Audit  Divis ion fai led to establ ish such a foundat ion, the use of a test per iod

becomes arbi trary and capric ious. Accordingly,  pet i t ioner 's tax l iabi l i ty on

expense purchases is limited to the actual amount found due for the period

December 1, 1972 through May 31, 1973.

B. That pet i t ioner fai led to show that the expense purchases referred to

in Fiading of Fact "6" Idere for resale within the meaning and intent of section

1101(b)(4)( i )  of  the Tax Law or that such purchases are exempt by vir tue of

sec t ions  f f f5 (a) (12)  and 1210(a) (1 )  o f  the  Tax  Law.  However ,  in  accordance

with Finding of Fact "7" and Conclusion of Law 'rA",  the tax due on expense

purchases  is  reduced,  to  $226.45 .

C. That the tax assessed of $359.52 on the automobi le purchased in March

1971 was not t imely in accordance with the provisions of sect ion 1147(b) of the
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Tax Law and, therefore, is cancel led. Tbat pet i t ioner fai led to establ ish that

tax was paid on the remaining autonobiles and trucks at issue either at the

t ime of purchase or registrat ion and, therefore, is l iable for said taxes

pursuant to sect ion 1133(b) of the Tax Law.

D.  That  sec t ion  1115(a) (12)  o f  the  Tax  Law,  as  amended by  Ch.  851,  Laws

1974, effective Septenber 1, 1974, provides an exemption for "nachinery or

equipment for use or consumBtion directly and predominantly (directly and

exclusively prior to September 1, 1974) in the production of tangible personal

proper ty  . . .  fo r  sa le ,  by  manufac tur ing ,  p rocess ing  . . . " .  That  the  loader

referred to in Finding of Fact "8" purchased in March 1974 was not used direct ly

and exclusively in the production of tangible personal property within tbe

meaning and intent of  forner sect ion 1115(a)(t2) of  the Tax Law.

E. That the penalty and interest in excess of the mininurn statutory rate

inrposed pursuant to sect ion 1145(a) of the Tax law are cancel led.

F. That the pet i t ion of Industr ial  Ref ining Corp. is granted to

extent indicated in Conclusions of Law'rAtt ,  rrBtr  i lCrt  and i lEtt ;  that the

Division is hereby directed to modify the Notice of Determination and

for Paynent of Sales and Use Taxes Due issued February 25, 19761' and

DATED: Albany, New York TE TAX COMI{ISSION

the

Audit

Denand

that,

JUN 5 1981

/4417@
ISSI


