
STATE OF NEW YORK

STATE TN( COIIUISSION

the l{atter of the Petition
of

Co1in lliggins
AFFIDAVIT OF }IAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Year
L977 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 1.8 years of age, and that otr
the 6th day of November, 1981, he served the within notice of Decision by
certified nail upon Colin ll iggins, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Colin Higgins
191 Delaware Avenue
Freepor t ,  NY 11520

and by depositing same encloged in a postpaid properly addressed wrapper in a
(post. office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of Lhe pet i t ioner.

Sworn to before ne this
6th day of Novenber,  1981.

that the said addrpssee is the petitioner
forth on said hrrapper is the last known address



STATT OF I{IEI.T YORK
STATE T$( COM}IISSION

In the llatter of the Petition
of

Colj.n Higgins

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of SaLes & Use Tax
under Article 28 e 29 of the Tax Law for the Year
1977 .

AFFIDAVIT OF I.IAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of Novenber, 1981, he served the within notice of Decision by
certif,ied nail upon Leonard Taubenblatt the represeutative of the petitioner
in the within proceeding, by enclosing a lrue copy thereof in a securely seaJed
postpaid wrapper addressed as fol lows:

Leonard Taubenblatt
Taubbnblatt and Mopper
217 Broadway
New York, NY L0007

and by deposit.ing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exct-usive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the petitioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representative of the petitionery'

tb,e representative
said wrapper is the

Sworn to before ne this
6th day of November, 1.981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 6, 1981

Colin Higgins
191 Delaware Avenue
Freeport, NY 1f520

Dear Hr. I l iggins:

Please take notice of the Decision of the State Tax Comissi.on edclosed
berewith.

You bave oow exhausted your right of review at the adninistraLive 1evel.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Conmission cau only be instituted
under Article 78 of the Civil Practice Laws and Ru1es, and nust be conmenced in
the Supreme Court of the State of New York, Albany CounEy, within 4 nonths fron
the date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone ll (518) 457-624A

Very truly yours,

STATE TN( CO}II'flSSION

cc: Petit ioner's Representative
Leonard Taubenblatt
Taubenblatt and Mopper
217 Broadway
New York, NY 10007
Taxing Bureau's Representative



STATE 0F ITIEW YORI(

STAIE TAX CO}TWSSION

fu the Matter of the Petition

of

COI,IN HIGGII{S

f,or Revisiop of a Deternitratlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax f,aw for the Period 1977.

DECISION

Petitioner, Colin Higgias, presently residing at 191 Delaware Avenue,

Frgeport, New York 11520, filed a petition for revision of a deternisation or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the period L977 (Flle No. 21772).

A small claims heariog was held before Judy M. Clarki Hearing 0fficer, at

the offi.ces of the State Tax Comnission, Tvo World Trade Center, New York, New

York, on Decenber 9, 1980 at 9:15 A.M. Petit ioner appeared by Leonard Taubenblatt,

Esq. The Audit Divisioo appeared by Ralph J. Vecchio, Esg. (Angelo Scopellito,

Esq . ,  o f  counse l ) .

rssuE

Whether petitioner, Colin Higgins, rdas a person required to collect tax

under the provisions of seetion ff31(1) of the Tax Lals and therefore personally

liable for sales taxes of Scolnick Brothers, Inc. under the provisions of

section f133(a) of the Tax Law.

r]NDINGS CIT FACT

1. Scolnick Brothers, fnc. filed a sales and use tax return for the

period September 1, 1975 through November 30, 1975 showing sales tax due of

$2r45I.12. No renittance was sent along with the return fited. A sales and

use tax return was filed for the period Decenber 1, 1975 through February 29,
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1976 showing sales tax due of $716.08. The chech subnitted with the return was

Iater returned unpaid due to insufficient funds. Notices and denand for

payment of sales and use taxes due were issued against Scolnick Brothere, Inc.

on February 20, 1976 and April 30, 1976 to recover the taxes reported due with

penalt ies and interest.

2. 0n September 7, 1976, a Notice and Denand for Paynent of Sa1es and Us€

Taxes Due was issued against pptitioner, Colin Higgins, as secretary, Ronald

Thomas, president, Francisco Jon, vice-president, and Ewan L. Dawes, treasurer.

The Notice $as issued for tax due of $3rL67.14, plus penalt ies and interest,

covering the aforesaid periods.

3. 0n Septenber 28, 1976, a rrarrant was issued against Colin Higgins, and

the other officers, asserting liability for sales taxes, penalty and interest

due of  $31757.60.  0n March 29,  1977,  pet i t ioner  so ld h is  proper ty  at  1919

Bedford Avenue, Brooklya, New York, and the lien was satisfied with proceeds

from the sale.

4' 0n July 6, 1977, petitioner filed an Application for Credit or Refuad

of State and Local Sales or Use Tax in the amount of $3 1757.60 on the grounds

that he was an absentee officer of Scolnick Brothers, Inc. and was only an

investor.

5. The Audit Division denied petitionerts claim for refund on Decenber 20,

1977 on the grounds that petitioner held the office of secretary of the corporation

afld was designated as signatory of checks pursuant to the stockholders agreenent.

6. Petit ioner contributed a total surn of $41475.00 for a capital stock

interest. in Scolnick Brothers, fnc. and Rouniers Foreign Car Repairs, Inc. on

June 10, 1975. His contribution represented an approxinate 18 percent interest

in the corporations. 0n that date, he was elected, along with four other
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contributing parties, to the Board of Directors and also as secretary of the

corporatioQs. Pursuant to the stockholders agreeneot, the corporationst checke

were to be honored over the signatures of any two of the five contributing

parties provided that one of the signatures on the checks was either peLitioner

Colin lliggins or Ewan t. Dawes, the treasurer of the corporations. Petitioner

never exercised his right. to sign checks.

7. 6ince 1969, and through the period in issue, petitioner was erployed

full time as a staff accountant by Superior Printing Ink Conpany, Inc. Petitioner

was not employed by Scolnick Brothers, fnc. nor had any koowledge of its

finances. Petitioner did not have any say over the day to day operations of

Scolnick Brothers, Inc. nor did he have any say over which bi[s wouLd be paid.

The books and records of Scolnick Brothers, Ib.c. lrere kept by Ewan t. Dawes

who was also an accountant. The sales and use tax returns filed by Scolnick

Brothers, Inc. were signed by Ewaa l. Dawes. as treasurcr.

8. In support of his petition, petitioner subnitted a copy of a refund

check issued to him by tne Internal Revenue Service purported to be withholding

taxes seized under the same circumstances.

coNclusloNs 0F tAt{

A. That section 1133(a) of the Tax Law provides that every person required

to collect tax irrposed by Article 28 of the Tax Law shall be personally liable

for tax imposed, col lected, or required to be collected.

B. That section 1L31(1) of the Tax Law in defining persons required to

collect tax, includes those corporate officers who are under a duty to act for

such corporat.ion in corplying with any requirenent of Article 28 of the Tax

Law.
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C. That petitioner rvas not an officer undetr a duty to act for Scolnick

Brothers, Inc. in complying with the requirements of Article 28 of the Tax Law.

Pet.itioner lvas not involved in the operation and nanagement of Sco1ni.ck

Brothers, Inc. oor was he employed by said corporation. Further, the holdlng

of corpopate office does not, per se, impose liabitity upon the office holder

where that person is not responsible for the payment of tax as a result of

having or showing final word as to which bills should or should not be paid.

(Chqvlowe v. I(oerner, 95 Misc 2d 388, 4A7 N.Y.S.2d 427).

D. That the petit.ion of Colin Higgins is granted, and the Audit Division

is hereby directed to refund the anount of $3 1757.60 to petitioner as provided

by sectioa 1139 of the Tax Law.

DATED: Albany, New York

N0\/ 0 6 1gg1


