
STAIE OF NEW YORK
STATE TN( COUI{ISSION

In the Matter of
o f

H&fSupe rmarke t ,  I nc .

for Redetermination of, a Deficiency or a
of a Detefnination or a Refund of Sales &
under Article 28 & 29 of the Tax f,aw for
Per iod 3/  L /7 4-2/28/77 .

AFFIDAVIT OF }TAILING

is the petitioner
the last known address

Revisi.on
Use Tax

the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within notice of Decision by mail
upon H & F Supernarket, Inc., the petitiouer in the witbin proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

H&F$upe rmarke t ,  I nc .
419 }$rtle Ave.
Brooklyn, NY 11205

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the sai.d
herein and that the address set forth on said
of the pet i t ioner.

Sworn to before me this
19th day of June, 1981.



STATE OF NIIC YORK
STATE TN( COUMISSION

In the Matter of the Petition
of

I I&FSupe rmarke t ,  I nc .

AIT'IDAVIT OF I{AITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 3 l  L /74-2/28/ t l  .

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 19th day of J'ner 1981, he served the witbin notice of Decision by nail
upon Nicholas J. Cocchiaro the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
Idrapper addressed as follows:

Mr. Nicholas J. Cocchiaro
35-05 21r,rh St.
Bayside, NY f1361

and by depbsiting same enclosed in a postpaid properly addresged wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal $ervice within the State of New York.

' That deponent
of the petit.ioner
last knorsn address

Sworn to before me this
19th day of June, 1981.

further says that, the said addressee is
herein and that the address set forth on

of the representative of the petiti./ner.

U

the representative
said wrapper is the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 19, 1981

H & F S u p e r m a r k e t ,  I n c .
4L9 Myrt le Ave.
Brooklyn, NY 11205

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Fioance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI{ISSION

Petitioner' s Representative
Nicholas J. Cocchiaro
35-05 21l rh Sr .
Bayside, NY 11361
Taxing Bureaur s Representative



STAf,E OF NEW YORK

STATE Tru( COTVIMISSION

In the Matter of ttre Petition

of

H&FSUPERMARKEIT,  rNC.

for Revision of a Deternri-r:ation or
for Refirnd of Sales ard Use Ta>res
urder Articles 28 and 29 of ttre Ta<
Law for ttre Period Itlarch L, L974
throug.h Februaq/ 28, 1977.

DTISIOIJ

Petitj-oner, H & F Supermarket,, Inc. , 4L9 IvIyrLIe Avenue, Brookl1m, No,r

York 11205, filed a petition for revision of a determination or for refirnd of

sales arrd use ta<es under Articles 28 ard 29 of ttre Tarc La^l for ttre peniod

March L, L974 through Februarlz 28, L977 (r'ile no. 2L66L).

A small clairns hearing was held before Arthur Johnson, Hearjng Offioer,

at tkre offices of the State Ta>< @mnission, T\rrc !{or1d Trade Center, Na^r York,

Nerr York, on October 20, 1980 at, 1:15 P.M. Petitioner appeared by Francis

Giordano, Esq. and Nicholas Cocctriaro, PA. Itre Ar:dit Division appeared by

Ralph J. Vecchio, Esq. (Abratran Schoartz, Ese. r of or:nse1) .

ISSUE

V{hether the audit procedr.rres ard tests used hV ttre Audit Division in an

oramination of petitionerrs available rercrds were proper and the resultant

findings of additional taxable sales were correct.

FINDTNGS OF FASI

1. Petitj-oner, H & F Superrnarket, Inc., operated a grocettr/ store

located at 419 lvtyrtle Avenue, Brookllm, New York.



t
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2. On Decernber Lgt L977 t as the result of an audit, the Audit Division

issued a lrlotie of DeterrninaEion and Dsnand for Palzrent of Sales and Use

Ta:<es D:e against petlUioner for ttre period March L, L974 through Febnraqt 28,

L977 fox til<es dr:e of $201822.21, ph:s penalty and interest of $101434.54,

for a total of $31,256.75.

3. Petitioner e><ecut€d a consent eftendirg ttre peniod of lirnitation

for assessrent of sales and use taxes for ttre period lrbrch L, L974 ttrrorqh

February 28, L977, to ilrxre zlt L978.

4. On audit, the Audit Division analyzed pr,rrchase jnvoices for ttrc

rncnths of August 1976 and Januarlz 1977 ard' ca@orized said purctrases as

follorrs: nontaxable 48.33 percent, soda 8.,58 percent, beer 20.54 peroent'

cigarettes 10.65 percent and miscellaneous ta:cab1e I1.9 pencent. In its

analysis for AugrrsL L976, ttre Audit Division determined that petitioner rnade

cash purchases of beer, soda and cigarettes totaling $61718.41 vrhich were rpt

recorded in petitj-oner's cash disbr:rsenrents journal. additionally, ttre

auditor found no suctr purchases in January L977 arfr,, ttrenefore, considered

that petitioner pr:rchased ttte sane arpurrt of beer, soda and cigarettes in

Januarlz 1977 as it did in August L976. A nerl<up test was perforned for

selected iterns in eactr of the foregoing ca@ories usjng costs ard selling

prices in effect during Februaqf L977. Petitioner's total purchases fron the

general ledger of $472,799.55 were ineeased $1751266.79 or 37.07 pereft to

reflect ttre alleged unreooriled cash purchases. ltre above percentages were

applied to adjusted purchases of $6481066.34 to determine total purctrases fon

each taxable ca@ory. The individr:al nnrk-ps were applied to applicable

purchases which resulted in additional taxable sales of $263,699.78.
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5. fhe Audit Division erron@usly orputed ttre percentage of ircrease

for unrecorded cash purctrases as follcrws:

Januaqr 1977

Prrrchases per booJ<s $10,628.27
Unrecorded castr purchases 6,7L8.4L

AlrJust 1976

$L2 ,L79 .49
6,7L8.4L

$18,897.  90

$22,807.76
L3,436.82

w
$13,436.82  =  37 .07%w
TLre above percentage should have been 5819 percent
($13,436.82 d iv ided W 22,8A7.76r .

6. fhe Audit Division erroneously incJ-uded, cash purchases of soda of

$677.00 made in March 1976 and July 1976 in orputirrg the percerrtages referred

to in FindinE of Fact "4".

7. Dring August L976, petitioner's store was h.rrglarized for \,{hicfl

petitioner filed a report wittr ttre Sgth Precinct of ttre Nq^r York CiQr Police

Oepartrnent,. Petitioner suffsed a loss of 40 cases of beer having a value of

$400 .  00 .

8. Petitioner argtied tfat it was 5nproper for ttre Ardit Division to

estimate the sane ancunt of beer and soda cash purctrases for Jarrrrarl L977 *

it for.:nd for AugusL L975, sjnce sales of suctr itsns are i-n greater volrne

during sunner monttrs. liov,rever, peLiLionerts sales tar retrrrns filed for t]re

period at j-ssue shcw no sigrnificant increase in ta:<able sales betreesr surner

and wirter periods. l4oreoverr petitioner failed to stprr,r that its actual beer

ard soda cash pr:rchases were less ttran determined by the AlJdit Division.

Petitj-oner also argued ttrat ttre auditing procedures whicfr formed ttre

basis of the Audit Division's detenrfnation wene arbj.trary ard capricior.s.

9. Petitioner did not majntain cash register tapes nor records of

grioss ard ta<able sales. Petitioner estjrnated said sales on its sales ta<

retrrns filed for tlre period at issue.
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I0. At the heari:q, petitioner introduced a day book for cash purctrases

covering the period JuIy 12" L976 through ,Jarruary 4, L978. The taxable cash

purctrases indicated ttrerein for August 19?6 were $41779.95 as ccnpared to

purctrases of $61041.41 found by the Ardit Division based on acErra-l invoioes.

the day book shorrrcd no taxable cash purctrases dr:ring Jarnraqr L977.

11. Reasonable cause does not orist for ttre abatemen'b of penalQz and

interest,.

@NCI.;USIONS OF IAW

A. That petitj-oner's saLes and pr.rrchase records were irrsufficient and

as strch, the Atrdit, Division could not determine the o<act arpunt, of peLitioner's

taxable saIes. That in viqtr of petitioner's inadequate reoords, the audit

procedures and tests adopted by ttre Audit Division to determire petitioner's

taxable sales ard ta:<es due wene proper pursuant to section 1I38(a) of ttre

Tar< Law, Matter of CtrartaiJ, Inc. v. State Tar @nnission, 65 A.D. ?A 44;

Matter of l{arkouritzv. State Tax Cqnnission, 54 A.D. 2d" L023, affd. 44 NY 2d

684.

B. That the Ardit Division, in usirq proper audit procedr:res ard

tests, dj.d not give consideration to petitionerrs inventory loss referred to

in Finding of Fact "7u and that, based on Findingr of Fact "6", taxable cash

purchases for AugusL L976 are reduced to $61041.41. Hcrrrever, because of the

Atldit Divisionrs ccnputation error indicated in Firdirg of Eact "5', ttle

foregoing adjustments result in no reduction j-n ta<es determined bV the Alrdit

Division.
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C. Tfiat the petition of H & F' Stpermarket, fnc. is denied and ttre

Notice of Determina,b.ion ard Dsnarrt for Payrent of Sales and Use Tares D:e

issued December L9, L977 is sr.rstained.

DATED: Albarry, Nsr'r York

JUN 19 1981


