
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Givan & Ronbout's Food Corp.
AFFIDAVIT OT UAIIING

:
for Redetermination of a Deficiency or a Revlsion
of a Deternination or a Refund of Sales & Use Tax :
under Article 28 & 29 of the Tax Law for the Period
e /  1172-8/31/76.  :

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 13th day of November, 1981, he served the within notice of Decision by
certified mail upon Givan & Rombout's Foqd Corp., the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Givan & Romboutts Food Corp.
755 Co-Op City Blvd.
Bronx, NY 10475

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

that the said addressee is the petitioner
forth on said rrrapper is the last knorcn address

Sworn to before me this
13th day of November, 1981.



STATE OF NEW YORK
STATE TAX COMI{ISSION

Io the Matter of the .Petition
o f

Givan & Romboutfs Food Corp.
AI'FIDAVIT OF I'IAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article ZB & 29 of the Tax Law for the
Per iod  9 /L172-8 /31 /10

State of Ner* York
County of Albany'

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 13th day of Novenber, 1981, he served the within notice of Decision by
certified mail upon Alvin Silverman the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Alvin Silvernan
D'urso Supermarkets Inc.
755 Co-op City Blvd.
Bronx, NY 10475

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known addt'ess of the representative of the petiti

Sworn to before me this
L3th day of November, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 13, 1981

Givan & Rombout 's Food Corp.
755 Co-op Ciry Blvd.
Bronx, NY 10475

Gentlemen:

Please take notice of the Decision of the State Tax Cormission enclosed
herewith.

You have now exhausted your right of review et the adninistrative level.
Pursuant to section(s) 1139 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Pract,ice Laws and Rules, and must be commenced in
the Supreme Court of the $tate of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Sinaoce
Deputy Corurissioner and Counsel
Albany, New York 12227
Phone ll (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Alvin Silverman
Drurso Supermarkets Inc.
755 Co-op City Blvd.
Bronx, NY 70475
Taxing Bureau' s Representative



STATE OF NEII YORK

STATE TN( COMMISSIOT{

In the l{atter of the Petition

of

GIVAN & ROItsOUTS FOOD CORP.

for Revision of a Determinatioa or for
of Sa1es & Use Taxes under Articles 28
of the Tax Law for the Period Septenber
through August 31, 1976.

DECISION

is entitled to a refund of

to Fixing of Tax Not Previously

Refund
an'd 29
1,  L972

Petltioner, Givan & Rombouts Food Corp., 755 Co-op City Boulevard, Bronx,

New York 10475, filed a petition for revision of a deternination or for refund

of sales and use taxes under Articles 28 and 29 of tbe Tax Law for tbe perioil

September l, 1972 through August 31, 1976 (I'ile No. 22395).

A formal hearing was held before Edward Goodell, ffearing Off:icer, at the

offices of the State Tax Comnission, Two World Trade Center, New York, l{ew

York, onApri l  24, 1979, at 10:45 A.M. The heariog was continued before

Stanley Buchsbaum, Hearing 0fficer, at the same offices on February 19, 1980,

a t  1 :50  P . l { . ;  oa  Apr i l  22 ,  1980 ,  a t  9 :15  A .U . ;  and  on  January  27 r  1981 ,  a t  9 :30

A.U. Petitioner appeared by Alvin Silvernan, CPA. The Audit Division appeafed

by Peter Crotty, Esq. and Ralph J. Vecchio, Esg. (Frank Levitt ,  Esq., of

counsel ) .

ISSI]E

Itlhether petitioner Givan &

the sales tax it paid pursuant

Deteruined and Assessed.

Rombouts focid Corp.

to a signed Consent
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FIIIDINGS OF FACT

1. Petitioner, Givan & Ronbouts Food Cor?., operates a supermarket at 755

Co-op City Boulevard, Bronx, New York 10475.

2. 0n March 23, L977, petitioner signed a Consent to Fixiag of Tax Nqt

PreviousLy Determined and Assessed and paid therewith $128r428.50. The consent

showed a tax due of $1081060.25, and penalty andlor interest of $201358.25, for

a total of $1281428.50 fpr the period Septenber 1, 1972 through August 31,

L976.

3. The aforenentioned consent resulted fron the Audit Divisionts examination

of petitionerrs books and records. The Division reviewed petitionerts purcbases

for February and August, 1976. The purchases were categorized in accordance

with petitionerrs nethod of record keeping into seven groups: groceries,

health and beauty aids, non-foods, drugs, appetizers, produce, and meats.

Taxable ratios af 24.35 percent for groceriest 76.83 percent for health and

beauty aids; 100 percent for noo-foods; and 3.22 percent for drugs wpre established.

These ratios were applied to the respective sales for the audit period to

determine the audited taxable sales. After allowance for the taxable sales

reported, addlt ional taxable sales of $1 14311279.00 and addit ional sales tax of

$108,060.25 were found due.

4. 0n l{ay 2Ar"J,9V7, petit ioner f i led an Application for Credit or Refuod

of State and local'Sales or Use Tax requesting a refund of penalty and interest

above the minimum statr.rtory rate renitted with the signed consent.

5. 0n June 12, 1978, the Audit Division, by ]etter, informed petitioner

that its application was denied and that unless petitioner applied for a

hearing within 90 days the denial would become final.
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6. 0n JuIy 26, 1978, petit ioner petit ioned for a hearing. Said petit ion

requested a refund of the full $1281428.50 paid with the gigned consent.

7. At the first hearing, on ApriL 24, 1979, the accountant for petitioner

testified but he vras not cross-examined. He argued that the audit wqs supposed

to be based on the computer records of the purchases journal but the schedules

prepared by the Audit Division for the test months showed ptrchases greater

than those shown on the conputer records. IIe argued that beer and soda purchases

for the months tested were higher than the average rnonthly purchases for the

year. IIe argued that purchases of filn and filn developing had been improperly

scheduled with grocery purchases and that, if these were eliminated, the

taxable ratio for groceries would drop (e.g., test for August would drop from

26.3 percent to 2A.643 percent). He further argued that nany items had been

incorrectly scheduled as taxable when in fact they would be exenpt when sold.

0n the basis of his argunents, for which he subnitted schedules, he concluded

that the tax l iabi l i ty should be $67,572.00 in contrast to the $1081060.25

found due by the Audit Division.

8. At the hearing on April 22, 1980, the hearing officer was inforned

that, when petitionerrs representative left the hearing office after one of his

appearances there, nany of his papers, which rdere iD a carton, were blown away

and that despite his best efforts, he had not been able to aecure replacements

for all of thern. To solve this problem, the parties had agreed to the substitution

of July, 7976, for the nonth of August, 7976, in the test period. The hearing

was adjourned for conpletion of a revised audit.

9. 0n reaudit, the Audit Division calculated revised taxable ratios. The

ratio for groceries was 23.39 percent, for health and beauty aids i t  was 77.53

percent and for drugs it was 3.7 percent. The ratio of non-foods renained at
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tr00 percent. The Division then applied the ratios to the respective sales for

the audit period. Allowance was made for the taxable sales rdported by petitioner

on its sales and use tax returns, This resulted in revised additional taxable

sales of  $1 ,2201020,A0.

10. At the hearing of January 27r 1981, the part ies agreed that as a

result of the reaudit which produced $2111050.00 less in taxable sales than

found on the original audit, petitioner was due a refund of $151936.49. This

was in tax. Penalty and interest above the minimum prescribed by the Tax Law

was not charged against pet+itioner.

coNclusloNs 0F tAtrl

A. That section 1139(c) of the Tax Law provides that i f  a person f i les

with the Tax Comnission a consent to the fixing of tax before a Notice of

Determination and Demand for Payment of Sales and Use Taxes Due is issued, he

shall be entitled to apply for a refund within two years of the date of palment

of the amount assessed in accordance with the consent filed.

B. That petitioner Givan & Ronbouts Food Corp. tinely applied for a

refund within the purview of section 1139(c) of the Tax Law.

C. That in accordance with Findings of Fact rf9" and rrl0tr petitioner Givan

& Ronbouts Food Corp. overpaid the tax with its filing of the Coqsent to Fixing

of Tax Not Previously Deternined and Assessed.



D. That the petition of

extent that the Audit Division

tSat, except as so granted, is

DAIED: Albany, New York

N0v 13 1981
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Givan & Rombouts Food Corp. is

is hereby directed to refund

in all other respects denied.

grauted to

$15 ,936 .49 ;

the

and


